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WHETHER ONE OF TWO PERSONS CHARGED 
WITH CONSPIRACY CAN BE CONVICTED 
AND THE OTHER ACQUITTED. 


The law of conspiracy is a constant source 
of legal puzzles, but it is long since a more 
curious one was produced than that solved by 
the English Court for the Consideration of 
Crown Cases Reserved a few weeks ago in the 
case of Rex v. Plummer. ‘‘Practically,’’ says 
the Solicitor’s Journal in speaking of this case, 
‘“‘the facts and the difficulty may be stated in 
this simple form: A, B and C are jointly 
indicted for conspiring together to defraud ; 
A pleads guilty; B and C are tried and 
acquitted; can judgment be passed on A? 
Now, all the authorities agree that conspiracy 
is an offense which, from its very nature, is 
such that one person alone cannot be charged 
therewith. And we are told in Hawkin’s 
Pleas of the Crown that if all the defendants 
who are prosecuted for a conspiracy be ac- 
quitted save one, and the conspiracy be not 
stated as having been had with persons un- 
known, the acquittal of the rest is the ac- 
quittal of that one also. There is modern 
authority, too, in Reg. v. Manning (32 W. R. 
720, 12 Q. B. D. 241). for the principle that 
where two persons are indicted for conspir- 
ing together, and they are tried together, both 
must be acquitted or both convicted. There 
does not seem, however, to be any reported 
case exactly like the recent one. The position 
of things was clearly absurd, for as things 
stood after the verdict of the jury, A had 
made an unlawful agreement with B and C, 
but neither B nor C had agreed with him. 
In spite of this the Berkshire Quarter Sessions 
passed sentence upon A, the court being of 
opinion that it had no jurisdiction to allow 
him to withdraw his plea. It seems clear that 
if a case had not been stated, a writ of error 
would lie, for the record would be bad on the 
face of it. A case was stated, however, and 
the conviction has been quashed.’’ 

Of the English cases the most in point is 
Reg. v. Thompson, 16 Q. B. 832. In that 
case there were three defendants jointly in- 
dicted for conspiring together with other per- 





persons unknown. No evidence was given 
that any other person whatever was connected 
with the conspiracy, and a jury found that A 
had conspired with either B or C, but they 
did not know which, and so they gave a ver- 
dict of guilty against A and acquitted B and 
C. Here it was held that the verdict could 
not be supported against A. It is to be 
noticed that in this case the jury found that 
A had conspired with some person, but they 
did not know which of two. ‘‘If, however,’’ 
says the Solicitor’s Journal again in com- 
menting on this case, ‘‘in this case 
the conviction of one could not stand, 
it seems to follow a fortiori that the con- 
viction cannot stand where the jury have 
found that neither of the other two did con- 
spire with A. In fact Reg. v. Thompson seems 
really to be directly in point. In Rex v. 
Cook (5 B. & C. 538), it was held that if an 
indictment for conspiracy is found against 
several. and one is tried alone and convicted, 
the conviction. is good and judgment can be 
passed on that one, although the others baye 
not appeared and cannot be brought to trial. 
This case, however, was really inconclusive, 
for it did not settle what the position would 
be if the others were afterwards found and 
acquitted. If such a case occurs in the future, 
then, according to the recent decision, the 
conviction of the one will be bad, and prob- 
ably a writ of error will be the only ma- 
chinery for effecting his liberation.’’ 

The law of this country is well settled that 
it takes at least two persons to constitute the 
offense of conspiracy. United States v. John- 
son, 26 Fed. Rep. 682; People v. Petheram, 
64 Mich. 252; Evans v. People, 90 II]. 384; 
State v. Setter,57 Conn. 461, 14 Am. St. 
Rep. 121. It therefore results that the ac- 
quittal of one operates as_ the acquittal of the 
other. Jones v. Baker, 7 Cow. (N. Y.) 445; 
State v. Tom, 2 Dev. L. (N. Car.) 569. So, 
also, where one of several defendants is ac- 
quitted the record of his acquittal is admissi- 
ble in evidence in favor of an alleged associate 
subsequently tried. Paul v. State, 12 Tex. 
App. 346. 

A case very similar to that stated by our 
contemporary and absolutely contrary to the 
case of Reg. v. Thompson, there cited, is that 
of Commonwealth v. Edwards, 135 Pa. St. 
474. Inthis case A and B were jointly in- 
dicted for conspiracy with other persons un- 








382 CENTRAL LAW JOURNAL. 





No. 20 








known. There was no evidence that, if any, 
other persons were in the conspiracy. A 
pleaded guilty and B not guilty. It was 
held by the court that the subsequent 
acquittal of B did not nullify or im- 
pair the effect of A’s plea of guilty. The 
court’s argument was based on the theory 
that the fact that B was acquitted of conspir- 
acy with parties unknown did not determine 
the question whether A had done so or not. 
So, also, it has been held that the death before 
conviction of one of two conspirators will not 
prevent the conviction of the survivor. Peo- 
ple v. Alcott, 2 Johns Cas. (N. Y.) 301, 1 
Am. Dee. 168. It would seem, however. 
that if certain persons were charged with con- 
spiracy and one of them pleads guilty, the 
subsequent acquittal of the others must 
necessarily vitiate any judgment entered upon 
the plea of guilty. 





NOTES OF IMPORTANT DECISIONS. 





NEGLIGENCE—SUBSEQUENT PRECAUTIONS T'A- 
KEN BY DEFENDANT AS EVIDENCE IN FAVOR OF 
PLAINTIFF.—That the law is a progressive and 
not an exact science is abundantly proved by the 
position of the courts at different times on the 
question announced at the head of this note. It 
was originally held that subsequent precautions 
taken by a defendant in an action of negli- 
gence was proof of his negligence in not sooner 
adopting such precautions. Railroad Co. v. Me- 
Elwee, 67 Pa. 311; Railway Co. v. Weaver, 35 
Kan. 412; Railway Co. v. Miller, 2 Colo. 442; 
Railroad Co. v. Renz, 55 Ga. 126, and other au- 
thorities. Gradually, one by one, the states have 
changed their position on this question so that at 
the beginning of this year there were only three 
states—Georgia, Kansas and Pennsylvania— 
which held evidence of subsequent precautions 
admissible. This yeara new convert to the faith— 
the State of Georgia—is announced in a recent 
number of the Southeastern Reporter. In the 
case of Gorgen, etc. R. R. v. Cartledge, 42S. E. 
Rep. 405, it was held that the fact that after an 
occurrence resulting in injury to one person, an- 
other who is sought to be held accountable there- 
for took additional precautions to prevent others 
from being likewise injured, can neither justly 
nor logically be regarded as an admission on his 
part that he was negligent in not sooner observ- 
ing such precautions. The court distinctly over- 
rules prior decisions in that state. 

An excellent argument in favor of the non-ad- 
missibility of such evidence is given in the case 
of Railroad Co. vy. Clam, 123 Ind. 18, 23 N. E. 
Rep. 965; 18 Am. St. Rep, 303, where the court 
says: “The effect of declaring such evidence 
competent is to inform a defendant that, if he 





makes changes or repairs, he does it under pen- 
alty; for, if the evidence is competent, it oper- 
ates as a confession that he was guilty of, a prior 
wrong. * * * ‘True policy and sound reason 
require that men should be encouraged to im- 
prove or repair, and not be deterred from it by 
the fear that if they do so their acts will be con- 
strued into an admission that they had been 
wrongdoers. A rule which so operates as to de- 
ter men from profiting from experience and 
availing themselves of new information has noth- 
ing to commend it, for it is neither expedient nor 
just.” 


FORTUNE TELLING AND PALMISTRY AS AC- 
TIONABLE AND INDICTABLE FRAUD.—A lady was 
charged before one of the London police magis- 
trates a few weeks ago with unlawfully using cer- 
tain craft—to-wit, palmistry—to deceive and im- 
pose upon certain of his Majesty’s subjects. The 
charge was founded upon Sec. 4 of 5 Geo. 4, ¢. 
83, which makes every person ‘‘pretending or 
professing to tell fortunes or using any subtle craft 
means, or device by palmistry or otherwise, to 
deceive or impose upon any of his Majesty’s sub- 
jects,’ liable to be committed to the House of 
Correction with hard labor for three months as a 
rogue and a vagabond. In commenting upon 
this decision the Solicitor’s Journal has this to 
say: ‘‘We have no sympathy with fortune 
telling, and think it strange that at the com- 
mencement of the present century anyone who 
has had a tolerable education should talk serious- 
ly of palmistry. But we feel considerable doubt 
as to whether the section was intended to apply 
to persons with a fixed abode and presenting an 
outward appearance of respectability. The early 
statutes authorizing summary proceedings against 
idlers, vagabonds, and rogues were directed 
against persons wandering about without any 
fixed occupation, with a natural tendency to join 
the ranks of habitual criminals. Gypsies, or 
Egyptians, as they are called in ancient chron- 
icles, were usually fortune-tellers, and were, 
rightly or wrongly, suspected of petty thefts from 
farmyards in the neighbourhood of their encamp- 
ments. The section to which we have alluded, 
after referring to fortune-tellers, deals next in 
order with persons wandering abroad and lodg- 
ing in any barn or outhouse, or in any deserted or 
unoccupied building, or in the open air, or under 
a tent, ete. We cannot recognize inthis descrip- 
tion any reference to the prosperous professor of, 
or “lecturer”? on, palmistry with premises in the 
the West End of London. In Penny y. Hanson 
(18 Q. B. D. 478), one of the latest cases in which 
a conviction under the section was affirmed, Den- 
man, J., in speaking of the defendant, says: ‘It 
is absurd to suggest that this man could have be- 
lieved in his ability to predict the fortunes of an- 
other. * * * Wedonot live in times when 
any sane man believes in such a power.’ But as- 
suming this to be the case, the natural inference 
is that no sane person can be imposed upon or 
deceived by such predictions.” 
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EVIDENCE—COMPARISON OF HANDWRITING AS 
PROOF IN CRIMINAL CASES.—Shall a man’s hand- 
writing be offered in evidence against him? In 
the recent case of State v. Batson, 32 So. Rep. 
loc. cit, 482, the Supreme Court of Louisiana dis- 
cussed the interesting question as to whether in 
a criminal case an instrument not signed by the 
accused can be proven to be his by comparison of 
the handwriting in such instrument with that of 
one having his signature, although the latter pa- 
per is totally irrelevant to the issues of the case. 
In this case the state offered in evidence a certain 
instrument not signed by the accused, but which 
they alleged to be in his handwriting. They at- 
tempted to prove this allegation by offering in 
evidence another instrument absolutely foreign to 
the facts in the case, but signed by the accused in 
his own handwriting. The purpose was to com- 
pare the signature in the latter paper with the 
handwriting of the former in order to fasten it 
upon the accused as his writing. In setting aside 
the verdict because of the trial court’s error in 
admitting this evidence, the supreme court called 
attention to the words of the statute providing that 
in criminal cases, ‘the rules of evidence and all 
other proceedings shall be according to the com- 
mon law.’ The court said: 

“Tt follows that we have only to ascertain what 
the common law rule applicable to the question 
at issue is,in order to determine whether that 
question has been correctly decided. The rule is 
thus stated in Doe v. Suckermore, 5 Adol. & E. 
703 (31 E. C. L. 40), in which the early English 
cases were exhaustively reviewed: ‘A direct 
comparison of handwriting by a witness has been, 
with the exception of one or two supposed cases, 
uniformly rejected; and it is only in very recent 
times that ajury has been allowed to institute such 
a direct comparison, and even that has been con- 
fined to comparison between documents proved 
and given in evidence ina cause, being relevant 
to the issues raised in the record, and which, be- 
ing before the jury, it is hardly possible to pre- 
vent a comparison being instituted. [Citing a 
number of cases.] One authority to the contrary 
is to be found in Allesbrook vy. Roach, 1 Esp. 351. 
But this court recently, in the case of Doe v. 
Newton, Nev. & P. 1; Jd.,5 Adol. & E. 514 (31 E. 
C. L. 382), has expressly determined that docu- 
ments irrelevant to the issue on the record shall 
not be received in evidence at the trial in order to 
enable a jury to institute such comparison. Much 
less can it be permitted to introduce them in or- 
der to enable a witness to do so.’ See, also, 15 
Am. & Eng. Ene. Law (2d Ed.), p. 64, and notes. 
This doctrine has been distinctly affirmed by this 
court in the only case in which, so far as we are 
informed, the question has been presented; Mr. 
Justice Wyley, as the organ of the court, saying: 
“Itis true, American decisions are not uniform 
on the subject, but as the rule has been so clearly 
settled, and upon the highest authority,in England, 
we think it best to adhere to it. We are not aware 
that the question has heretofore been presented 








to this court for adjudication. The writing 
offered to ‘he jury in this case, and received 
by the court, for the purpose of instituting a 
comparison of handwriting only, was not ad- 
missible, and the defendant has been con- 
victed upon illegal evidence.’ State v. Fritz, 
23 La. Ann. 57. It may be remarked in this 
connection that the author of the article under 
the title “Handwriting,” in 15 Am. & Eng. Enc. 
Law (2d Ed.), pp. 270, 271, and note, includes the 
state of Louisiana among states which have stat- 
utes authorizing the proof of handwriting by 
comparison, and he makes the comment that the 
case above cited was ‘apparently decided with- 
out reference to the statute.’’ The statute law to 
which the learned author refers is, however, that 
contained in Art. 2245 of the Civil Code and Art. 
325 of the Code of Practice, which relate to civil 
proceedings, whereas by Sec. 976 of the Revised 
Statutes, hereinbefore quoted, it is provided that 
“the method of trial, the rules of evidence, and 
all other proceedings whatsoever in the prosecu- 
tion of crimes shall be according to the common 
law, unless otherwise provided.” 

In his dissenting opinion, Breaux, J., says: 
“The rule of the common law against admitting 
proof by comparison of handwriting has given 
rise to many discussions. Unquestionably, under 
the strict rule of the common law, this evidence 
is not admissible at all. In England the rule was 
abolished by special enactment, and proof by 
comparison is now admitted. Whart. Cr. Ev. § 
5553 et seq. In a number of the states of this 
Union the rule has been changed by statute, and 
in some of the states without statutory enactment 
the courts chose not to follow the strict rule of 
the common law. In this connection it may be 
stated that generally the rules of evidence are the 
sane in criminal cases as in civil cases. There 
are exceptions, as stated by Best -in his book on 
Evidence (page 89). The text does not exclude 
proof by handwriting, as admissible in civil pro- 
ceedings, but not in criminal proceedings. It 
refers to other proof as falling under the rule, but 
he does not include this mode of proof as coming 
Within the exception. If the mode of proof is 
generally the same in civil and criminal proceed- 
ings, and the exception does not include proof by 
comparison by handwriting, the proof by com- 
parison of handwriting under required condition, 
in my view, is admissible.” 








WHEN SHOULD ALIMONY PENDENTE 
LITE BE ALLOWED. 

In a proper discussion of this subject it is 
necessary to determine what is meant by the 
term ‘‘alimony pendente lite.’’ It may be de- 
fined to be an allowance made by the court to 
the wife to be paid to her by the husband to 
enable her to prosecute or defend in a suit for 
divorce. ! 

12 Eng. & Am. Ency. of Law, p. 99, and cases there 
cited. 
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At common law so general was the practice 
to allow alimony pendente lite that it was looked 
upon as an absolute right, and in the early 
cases it was so held to be.? But this is not 
the rule in the courts of the several states of 
the United States. * 

When the wife appears as libelant or plaint- 


iff in a suit for divorce, before alimony pen- , 


dente lite should be allowed by the court a 
prima facie must be established, and 
good faith must be shown.4 
from the pleadings and the affidavits that 
there is not a reasonable probability of the 
wife’s success,? or when the action is 
prompted by malice and oppression of the 
husband and the suit is being carried on by 
others and not at her instance, alimony pen- 
dente lite should be denied.® The mere fact 
that the husband, under oath, in his answer 
denies the allegations of his wife’s bill or 
petition is not suffleient for the denial of 
temporary alimony.‘ The allegations thus made 
in the petition and answer form the issues 
in the trial, and to say that this is sufficient 
for a denial would be subversive of the whole 
theory upon which the allowance of alimony 
pendente lite is based.*® The welfare of society 
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Barb. 515. 
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Wis. 621; MeCurley vy. MeCurley, 60 Md. 189, 45 Am. 
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5 Carpenter y. Carpenter, 19 How. Pr. 539; Downing 
v. Downing, 48 N. Y. 727. 

6 Bradstreet y. Bradstreet, 6 Mackey 502; Swearingen 
\. Swearingen, 19 Ga, 265. 

7 Meee v. MeGee, 10 Ga. 477; Porter v. Porter, 41 
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gins v. Scoggins, 80 N. Car 318. 

8 Harding’v. Harding, 144 
Camphell, 73 Lowa, 482. 


Ill. 588; Campbell v. 


If it appears | 











demands, as one of the duties of the husband, 
that he maintain and support his wife, and 
protect her from oppression and wrong. Based 
upon this fundamental demand of society, the 
wife will be presumed to be entitled to sup- 
port until it is shown that her rights have been 
forfeited.’ 

Before an allowance of alimony pendente 
lite will be made, the wife must make proper 
application in her petition or by motion.!° 
Since the right of the wife to maintenance and 
support is based upon the marital relation, 
the court must be satisfied that there has been 
a marriage between the parties.'! Prima facie 
proof of marriage is suflicient.'? It may in 
some instances be established by proof of co- 
habitation, name, reputation, and other cir- 
cumstances.'* But where the marriage is 
denied and the cohabitation was meretricious, 
alimony pendente lite will be denied.'* 

Before an allowance can be made, there 
must be a suit pending,!® and the court must 
have jurisdiction of the parties.'® Thus to 
give the court jurisdiction of the defendant 
for the purpose of granting temporary ali- 
mony, it is necessary that he be personally 
served, or that he make voluntary appear- 
ance.!7 The reason for this rule is found in 
the fact that 1 decree for alimony is a decree 
in presonam,'® and is void unless personal 


*Newman vy. Newman, 69 Ill, 167; Jenkins y. Jen- 
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Ga. 477; Porter vy. Porter, 41 Miss. 116; Little v. Lit- 
tle, 63 N. Car. 22; Weishaupt v. Weishaupt, 27 Wis. 
621. 

11 Frith y. Frith, 18 Ga. 63 Am. Dee. 289; Vree- 
land y. Vreeland, 18 N. J. Ey. 48; Smith v. Smith, 61 
Iowa, 138; Humphrey v. Humphrey, 49 How. Pr. 140; 
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Iowa, 61 N. W. Rep. 368; Freeman vy. Freeman, 
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7 Daly, 460; Litowich vy. Litowich, 19 Kan. 451. 

2 Bardin v. Bardin, 56 N. W. Rep. 1069; Brinkley. v. 
Brinkley, 50 N. Y. 184; 10 Am. Rep. 460; Collins vy. 
Collins, 80 N. Y. 1. 

13 Bowman y. Bowman, 24 Ill. App. 165; Purcell v. 
Purcell, 4 Hen. & M. (Va.) 512; Brinkley v. Brinkley, 
10 Am. Rep. 460. 

4 York vy. York, 34 Iowa,530;Iumphrey v. Humph- 
rey, 49 How. Pr. 140. 

15 Stewart on Marriage and Divorce, See. 385. 

16 Beard vy. Beard, 21 Ind. 321; Lytle vy. Lytle, 48 Ind. 
200; Russell v. Russell, 69 Me. 336; Ellison y. Ellison, 
50 Mo. 575; Cox v. Cox, 19 Ohio St. 502; Weishaupt v. 
Weishaupt, 27 Wis. 621. 

17 Lytle v. Lytle, 28 Ind. 200; Holland vy. Holland, 4 
Houst. (Del.) 86; Cox v. Cox, 19 Ohio St. 502; Weis- 
haupt v. Weishaupt, 27 Wis. 621; Sanford vy. Sanford, 
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18 Campbell v. Campbell, 37 Wis. 206; Russell v. 


979 


“99 


ioe, 











YIM 





Vout 55 


CENTRAL LAW JOURNAL. 


385 





service is had or an appearance made. After 
final decree or dismissal of the action for 
divorcee, alimony pendente lite cannot be 
eranted,!® for the reason that the court no 
longer has jurisdiction of the parties, and the 
suit for divorce is no longer pending. 

Since failure of the husband to support his 
wife, or his wrongful refusal so to do, is one 
of the essentials to the allowance of alimony 
pendente lite, the parties must be separated 
und living apart to justify the court in mak- 
ing the order.?” 

If it appears that the wife must fail,?! or 
that her bill or petition is demurrable,??  ali- 
mony pendente lite will be denied. 

The weight of authority upon the question 
of the allowance or denial of alimony pendente 
/ite is that it rests in the sound discretion of 
the court.?® It may inquire into the cause 
ind circumstances of the separation in divorce 
proceedings, in fixing the amount of tempo- 
rary alimony, or to refuse it altogether. The 
wife is not entitled to it as amatter of right.?4 
An application for alimony pendente lite stands 
solely on the ground of necessity.?° If the 


Russell, 61 Am. Dee. 112; Miller y. Miller, 75 N. Car. 
70; Turner v. Turner, 44 Ala, 437. 

19 Waters v. Waters, 49 Mo. 3885; Chestnut v. Chest- 
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41 Miss. 116; Glasser v. Glasser, 28 N. J. Eq. 22; Bis- 
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sarb. 621; Carpenter vy. Carpenter, 19 How. Pr. 539; 
Desbrough v. Desrough, 20 Hun, 592; Burrow y. 
Burrow, 74 Tenn. 499. 

22 Rose vy. Rose, 11 Paige (N. Y), 166; Langan v. 
Langan, 91 Cal. 654; Chaffee v. Chaffee, 14 Mich. 463. 

23 Small vy. Small, 42 Iowa, 111; Foss v. Foss, 100 Ill. 
576; Harrison vy. Harrison, 49 Mich. 240; Collins v. 
Collins, 80 N. Y.1; Sumner v. Sumner, 54 Wis. 642; 
Countz v. Countz, 30 Ark. 73; Wagner v. Wagner, 39 
Minn. 394, 40 N. W. Rep. 360; Bissell vy. Bissell, 3 
How. Pr. 242; Gray v. Gray, 74 Ill. App. 509; MeCue 
v. McCue, 49 N. E. Rep. 382; Cooper vy. Cooper, 56 N. 
EK. Rep. 1059. 

24 Dicken vy. Dicken, 38 Ga. 663; Hill v. Hill, 47 Ga. 
332; Wheeler vy. Wheeler, 18 Ill. App. 3380; Jacobson 
vy. Jacobson, 12 Civ. Proc. 198; Jolliff vy. Jolliff, 32 Ill. 
527; Waldron v. Waldron, 55 Pa. St. 231; Litowich v. 
Litowich, 19 Kan. 451; Campbell v. Campbell, 50S. 
W. Rep. 849. 

25 Westerfield v. Westerfield, 36 N. J. Eq. 195; Ken- 
emer v. Kenemer, 26 Ind. 330; Porter y. Porter, 41 
Miss. 116; Maxwell v. Maxwell, 28 Hun. 566; Ross y. 
loss, 47 Mich. 185; Beadleston v. Beadleston, 103 N. 
Y. 402; MeCarthy v. MeCarthy, 187 N. Y. 500: Rose vy. 
Rose, 53 Mich. 585, 19 N. W. Rep. 195. 


wife has sufficient ineans of her own, tempo- 
| rary alimony is not allowable. The fact that 
the wife is destitute of means to carry on her 
suit and to support herself during its pendency 
is as essential as any other fact to authorize 
the court to award alimony pendente lite; and 
this is not now a mere matter of discretion, 
but a settled principle of of equity.?® Origin- 
ally, as we have before noted, such allowances 
were made in divorce suits almost as a matter 
of course. At common law, by the marriage 
contract, the husband acquired complete con- 
trol over all property owned by his wife at the 
time of the marriage, or which she might ac- 
quire during coverture. In such a state of 
affairs, unless the court required the husband 
to support his wife,and to furnish her the means 
of prosecuting her suit or defending against 
his, she would be left, during the litigation, 
both destitute and defenseless. At common 
law she was, therefore, in almost all cases re- 
garded as a privileged suitor, who had a right 
to call upon her adversary for both support 
and means required to carry on the litigation 
on her part. Butthe statute has changed the 
common law, and she now occupies a higher 
position in respect to property rights. She 
may now acquire and hold property as if she 
were a single woman, and may bind herself 
by contract inthe manner and to the same 
extent that she could if she were unmarried, 
except she is not qualified to enter into a con- 
tract of suretyship. The reason upon which 
the old rule was founded no longer exists, 
and when the reason of the law ceases, the 
law itself ceases.?* . If, upon a careful ex- 
amination, the court is satisfied that she 
has sufficient separate property or means to 
provide for her maintenance and to carry on 
the suit, no allowance pendente lite will be 
awarded.?® In determining the allowance or 
denial of temporary alimony and the award of 
the same, the court will consider the age, pecu- 
niary and social condition of both parties, 


26 Collins v. Collins, 80 N. Y. 1. 

27 Westerfield v. Westerfield, 36 N. J. Eq. 195; 
Marker vy. Marker, 3 Stock. 256. 

23 Westerfield v. Westertield, 36 N. J. Eq. 195; Hard- 
ing v. Harding, 40 Ill. App. 202; Kenemer vy. Kene- 
mer, 26 Ind. 330: Ross v.{Ross, 47 Mich. 185; Stillman 
v. Stillman, 99 Ill. 106; Brown vy. Brown, 22 Mich. 
242; Miller v. Miller, 75 N. Car. 70; Glasscock y. Glass- 
cock, 94 Ind. 168; McFarland v. McFarland, 51 Ia. 565; 
Coad vy. Coad, 40 Wis. 392; Turner vy. Turner, 44 Ala- 
437; Stevens v. Stevens, 49 Mich. 504; Porter y. Porter, 
41 Miss. 116; Rees v. Rees, 7 Oreg. 47. 
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their habits of living and previous conduct, 
and the length of time they have lived together 
as husband and wife, the issue of such mar- 
riage, and from what source the property has 
been accumulated, and all of the circumstances 
affecting the case.?* As we have before said, 
the allowance of alimony pendente lite is for 
the sole purpose of maintaining the wife tem- 
porarily, and to enable her to maintain her 
suit or defend his, and not in any sense for 
the punishment of the husband, therefore, the 
wife should be content to live modestly and in 
retirement.*® And this is the common law 
rule as well as the modern practice. Since 
the judgment of the trial court with respect 
to the award or denial of alimony pendente 
lite, and the amount thereof, is discretionary, 
review courts will not disturb the decree 
therein entered unless there is a strong and 
positive showing of abuse of judicial dis- 
cretion. ® } 

In making the allowance of alimony pen- 
dente lite, it is in the diseretion of the court 
to inelude a reasonable sum for counsel 
fees.°? The application for this allowance 
should be made by the wife, as a part of the 
application for alimony pendente lite, and in 
case the grant is made it should be directed 
to be paid to the wife.** 

The allowance or refusal of alimony 
pendente lite is such a determination of the 
legal rights of the parties as is appealable.* 4 


29 Small v. Small, 42 Towa, 111; Dicken v. Dicken. 
388 Ga. 668; Till v. Hill, 47 Ga. 3382; Marker v. 
Marker, 11 N. J. Eq. 256; Jolliff v. Jolliff, 32 Ill. 527; 
Litowich v. Litowich, 19 Kan, 451. 

% Tlawkes vy. Hawkes, 1 Hagg. Eee. 526; Amos, v* 
Amos, 4 N. J. Eq. 171: Morrell vy. Morrell, 2 Barb. 480. 

‘1 Corey v. Corey, 81 Ind. 469; De Lamosas vy. De- 
Lamosas, 62 N. Y. 618; Foss vy. Foss, 100 Ill. 576; 
Heeht v. Hecht, 28 Ark. 92; Sumner y. Sumner, Wis. 
642; Rossman vy. Rossman, 62 Mich. 429; Wagner y. 
Wagner, 39 Minn. 394; Dickerson v. Dickerson, 26 
Neb. 318; Glenn vy. Glenn, 44 Ark. 46; Rose vy. Rose, 53 
Mich. 585; Grant v. Grant, 57 N. W. Rep. 948: Bohnert 
v. Bohnert, 91 Cal. 428; Sparhawk v. Sparhawk, 120 
Mass, 39; Call v. Call, 65 Me. 407; Varney v. Varney, 
58 Wis. 19: Peek v. Peek, 118 Ind. 168; Lake y, 
Lake, 17 Ney. 230; Ressor v. Ressor, 82 Ill. 442. 

52 White v. White, 86 Cal. 212; Bauman y. Bauman, 
18 Ark. 820, 68 Am. Dee. 171; Waters v. Waters, 49 
Mo. 385, Sumner vy. Sumner, 54 Wis. 642; Still- 
man y. Stillman, 99 Ill. 196, 89 Am. Rep. 21; Sharon 
vy. Sharon, 75 Cal. 1; Van Wormer vy. Van Wormer, 57 
Tun, 496; Turner v. Turner, 44 Ala. 437. 

83 Parker v. Parker, 14 (Miss.) South. Rep. 459; 
Sharon vy. Sharon, 71 Cal. 1; Tayman jy. Tayman, 2 
Md. Ch. 303; Weaver y. Weaver, 33 Ga. 172. 

4 Wagner v. Wagner, 34 Minn. 441, 26 N. W. Rep. 
450; Collins v. Collins, 71 N. Y. 269; Whitsell v. Whit- 
sell 8 B. Mon. (Ky.) 50. 





Pending an appeal the trial court has juris- 
diction to order the continuance of the allow- 
ance,®° for, if the wife has established her 
right to alimony pendente lite, it is but reason- 
able that she is entitled to such allowance to 
the final termination of the litigation. But 
when it has been established in the trial court 
that the appellant had no adequate and 
meritorious cause, a motion for alimony 
pendente lite pending an appeal is rightfully 
denied.*® In justice and equity, a husband 
is not bound to support his wife if she aban- 
dons him without just cause.?7 

When alimony pendente lite has 
awarded by the court, a refusal by the de- 


been 


fendant to pay such temporary allowance, 
does not authorize the court to strike his 


answer from the files;*®% nor can it bar him 


from making his defense.* ? 


A. L. Tipp. 


*% Jenkins v. Jenkins, 91 Ill. 167; Bohnert v. Boh- 
nert, 91 Cal. 428; Peavey v. Peavey, 76 Lowa, 443; 
Goldsmith vy. Goldsmith, 6 Mich. 28; Disborough y. 
Disborough, 51 N. J. Eq. 306; Lake v. Lake, 230; 
Pleyte v. Pleyte, 15 Colo. 125. 

% Friend vy. Friend, 65 Wis. 412; Phillips v. Phillips, 
27 Wis. 252; Whitmore v. Whitmore, 49 Mich. 417. 

7 Fuller v. Fuller, 33 8. E. Rep. 865; Friend vy. 
Friend, 65 Wis. 412. 

388 Gordon vy. Gordon, 30 N. E. Rep. 447; Peel v. 
Peel, 50 Iowa, 521; Bailey v. Bailey, 28 N. W. Rep. 
443; Johnson v. Superior Ct., 63 Cal. 578. Contra: 
Walker v. Walker, 82 N. Y. 260. 

89 Carson vy. Cross, 14 lowa, 463; MeClung v. Me- 
Clung, 40 Mich. 493; Bailey v. Bailey, 28 N. W. Rep. 
443. 











NOTES — CONSIDERATION PARTLY ILLEGAL. 


DOUTHART v. CONGDON, 


Supreme Court of Illinois, June 19, 1902. 

Where a city ordinance prohibited brokers from 
transacting business without a license, and provided a 
tine for violation thereof, a note given to brokers in 
settlement of business transacted by them for the 
maker, which included charges for services when the 
broker had acted without a license, is absolutely void, 
though such charges constituted a small part of the 
consideration, and was an ascertained amount, the 
illegality vitiating the whole consideration.! 


STATEMENT OF Facts.—During the years 1883, 
1884, 1885, 1886 and 1887 the appellee and one E. 
A. Hamill, as copartners, were engaged in busi- 
ness as brokers and commission merchants on the 
board of trade in the city of Chicago. Daniel 
Butters, deceased, appellant’s testator, engaged 
the said firm of brokers to execute orders for the 
purchase and sale of grain on the board of trade. 
The parties had an accounting of the transactions 
between them, and the deceased was held to ac- 
count to the firm in the sum of $3,248.19. This 
sum included losses on purchases and sales of 
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grain and commissions charged by the brokers 
for conducting the transactions. The deceased 
gave notes to each of the partners, individually, 
for one-half of that sum—in all six notes—as fol- 
lows: One note to each partner for one-fourth of 
the total, both of which have been paid; two 
notes to each of the partners, each of such notes 
being for one-eighth part of the total. Of the 
four notes last mentioned two fell due September 
31, 1891, and two December 31, 1891. In 1892 the 
deceased paid the sum of $120.69 to each of the 
partners on the last-mentioned notes falling due 
September, 1891. The said Hamill assigned the 
two notes held by him to the appellee. The said 
Butters died August 12, 1896. The appellee filed 
the notes for allowance against his estate. Dur- 
ing the period of these transactions on the board 
of trade by the said Hamill & Congdon the fol- 
lowing ordinance of the city of Chicago was in 
force, viz.: ‘*Brokers. ete.—License required: Be 
it ordained by the city council of the city of Chi- 
eago: Section 1. It shall not be lawful for any 
person to exercise within this city the business of 
a money changer, or banker, broker or commis- 
sion merchant, including that of merchandise, 
produce or grain broker, real estate broker and 
insurance broker, without a license therefor. Mer- 
chandise, ete.—Broker defined: Section 2. A mer- 
chandise, produce or grain broker, isone who, for 
commission or other compensation, is engaged in 
selling or negotiating the sale of goods, wares, mer- 
chandise, produce or grain belonging to others.” 
Section 5 of the same ordinance provided that bro- 
kers in grain and commission merchants should pay 
annually a license fee of $25. Section 6 provided 
that a penalty of not less than $25 and not more 
than $100 should be inflicted on one who violated 
the ordinance by engaging in business as a broker 
or commission merchant withouta license. Another 
ordinance in force at the time in question fixed 
the period for which licenses should be granted 
at one year, and the time of expiration on the last 
day of April in each year. In June, 1885, the said 
tirm of Hamill & Congdon transacted the busi- 
ness of commission merchants and brokers in 
grain on the board of trade in the city of Chicago 
in violation of the ordinance requiring they should 
procure a license authorizing them te transact 
such business. During the same period of time 
they executed orders for the sale of grain for the 
deceased and charged him commissions thereon 
in the sum of $31.25. This sum of $31.25 was in- 
cluded in the total amount in the accounting be- 
tween them, and composed a part of the aggre- 
gate amount for which the deceased, as before 
said, executed the several notes to the members of 
the firm. On the hearing in the probate court it 
was urged the charge of $31.25 was _ illegal; 
that it entered into the consideration for each and 
all of the notes;.and that all of said notes were 
tainted with such illegality, and void. The pro- 
bate court disallowed the claim in toto and the 
appellee appealed to the circuit court of Cook 
county. In that court a jury was waived, and 








upon the hearing before the court the appellant 
presented the following propositions, among oth- 
ers, to be held as the law of the case: **The court 
holds, as a matter of law, that, if apart of the 
consideration of a contract is illegal, the whole 
contract is void, because public policy will not 
permit a party to enforce a promise which 
he has obtained by an illegal act or an ille- 
gal promise, although he may have con- 
nected with this act or promise another which 
is legal. The court holds, as a matter of 
law, that, where notes are given in pay- 
ment of a whole account, no note being 
given for any specific portion thereof, and some 
of the items of the account are legal and some il- 
legal, the entire notes can be avoided, and the 
payee or holder with notice cannot recover 
thereon, even tothe extent of the lawful items. 
This court holds, as a matter of law, that in a 
suit on a promissory note, although promises and 
considerations therefor are distinguishable, par- 
tial, illegal consideration is a good defense toa 
recovery upon any. part of the instrument against 
payee or holder with notice.”” The court refused 
the propositions as asked. In other propositions 
presented to the court it ruled that it was unlaw- 
ful for a commission merchant or broker to trans- 
act business without the license required by the 
ordinance, and that a broker or commission mer- 
chant so transacting business in violation of the 
ordinance, could not, in law, recover commis- 
sions for services so unlawfully rendered. The 
circuit court awarded judgment for the claimant 
in the amount of the notes and interest thereon, 
less said sum of $31.25 and interest thereon. The 
appellate court for the first district aftirmed the 
judgment of the circuit court, and the cause is 
here on a further appeal prosecuted by the exec- 
utor, ‘ 

Boaes, J. (after stating the facts): In Braun 
v. City of Chicago, 110 Dl. 186, and Banta v. 
Same, 172 Il. 204, 50 N. E. Rep. 233,40 L. R. A. 
611, we held the city of Chicago had lawful 
power to adopt the ordinance in question, and 
that such ordinance was constitutional and effect- 
ive. The ordinance declared it to be unlawful 
for the said firm of Hamill & Congdon to engage 
in the transaction of the business of commission 
merchants and brokers on the board of trade 
without having a license authorizing them so to 
do. The ordinance also specified and declared a 
penalty should be inflicted for the violation of its 
provisions. In O'Neill v. Sinclair. 153 Ill. 525, 39 
N. E. Rep. 124, Sinclair, a citizen of the city of 
Chicago, brought assumpsit against O'Neill to 
recover commissions for his services in finding a 
purchaser for certain real estate owned by O'Neill. 
The ordinance involved in the case at bar was 
then in forcein the city of Chicago, and O'Neill, 
in defense to the action brought by Sinclair, in- 
terposed a special plea setting forth the ordi- 
nance, and averring that Sinclair had not, at the 
time of the transaction then involved, obtained, 
and did not then have, a license, as required by 





388 CENTRAL LAW JOURNAL. 





No. 20 





the said ordinance, authorizing him to act as a 
real estate broker in the city of Chicago. On the 
hearing O'Neill contended that Sinclair could not 
recover commissions for his services in negotiat- 
ing the sale of real estate without having a li- 
cense authorizicg him to transact the business of 
a real estate broker, and asked the court to so in- 
struct the jury. The court refused the instruc- 
tion, and its refusal was assigned as for error. 
We there said (page 530, 153 LI1., page 126, 39 N. 
E. Rep.): ‘Was the plaintiff, in negotiating the 
saleof the defendant's property, exercising the 
business of a real estate broker, within the mean- 
ing of the ordinance? If it was, it would seem 
very clear that the transaction was illegal, and 
that he is not entitled to recover for his servicea. 
The rule is that, where the subject-matter of an 
agreement is prohibited and made unlawful by 
statute or by a municipal ordinance, it cannot be 
enforced, though the statute or ordinance merely 
inflicts upon the offender a penalty, and does not, 
in terms, declare the contract void..". We, how- 
ever, held that the evidence did not tend to show 
that Sinclair was engaged in the business of sell- 
ing or negotiating sales of real estate, and that 
the mere act of negotiating this one sale for 
O'Neill did not constitute him a real estaté brok- 
er, and that the refusal of the court to give the in- 
struction asked was not error of reversible char- 
acter. In Union Nat. Bank v. Louisville, N. A. 
& C. Ry. Co., 145 Ill. 208, 34 N. E. Rep. 135, we 
said (page 226, 145 Lll., page 139, 34 N. E. Rep.): 
“The general rule, therefore, is that any act 
which is forbidden either by the common or the 
statutory law, whether it is majum in seor merely 
prohibitum, whether indictable or only subject to 
a penalty or forfeiture, or however otherwise 
prohibited by statute or the common law, cannot 
be the foundation of a valid contract. * * * 
A statute may render an agreement illegal in one 
of two ways, viz., by express prohibition or by the 
imposition of a penalty. Anson, Cont. 172. 
Where the statute does no more than impose a 
penalty upon the carrying out of the objects of 
the contract, a question has sometimes arisen 
whether or not the imposition of the penalty of 
itself amounts to a prohibition, although the 
weight of authority would seem to be that, where 
a statute provides a penalty for an act, a contract 
for the performance of such act is void, although 
the statute does not pronounce it void, or prohibit 
it in express words, But no such question can 
arise where the statute expressly prohibits the 
act. In that case the act is necessarily unlawful, 
and a contract for its performance is necessarily 
void, and incapable of enforcement.”” In Miller 
v. Ammon, 145 U. S. 421, 12 Sup. Ct. 884.36 L. 
Ed. 759, it was said: *The general rule is that a 
contract made in violation of a statute is void, 
and that when plaintiff cannot establish his eanse 
of action without relying upon an illegal contract 
he cannot recover. * * * There can be no 
civil right where there can be no legal remedy, 
and there can be no legal remedy for that which 
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is itself illegal. * * * Itis true that a statute 
containing a prohibition and a penalty makes the 
act which it punishes unlawful, and the same 
may be implied from a penalty without a prohi- 
bition. * * * Where the statute is silent, and 
contains nothing from which the contrary may 
be inferred, a contract in contravention of it is 
void.”” The author of the article on “Broker,” 
in the second edition of the American and Eng- 
lish Encyclopedia of Law (volume 4, p. 982). 
states his deductions from the authorities as fol- 
lows: ‘Where, by the terms of a statute or city 
ordinance, it is made illegal for a broker to exer- 
cise his business without a license, a broker can- 
not recover commissions for services rendered 
without such license.*’ We are cited by counsel 
to Lumber Co. vy. Thomas, 33 W. Va. 566, 11 5. E. 
Rep. 37, 25 Am. St. Rep. 925, where it was held 
that, unless ordinances and statutes expressly de- 
clare that a failure to obtain a license to carry on 
any business shall render such business, dealing, 
and transaction void and unenforceable, the un- 
licensed person may recover for services, ete. In 
that opinion it is said: ‘Weare awarethat the 
courts of Indiana, [llinois, Wisconsin, and per- 
haps other states, hold a different doctrine.” 
We understand the law of this state as does the 
Supreme Court of West Virginia. 

The ordinance in the case at bar denounced as 
unlawful the prosecution of the business of a 
broker in grain without a license, and also pro- 
vided for the infliction ofa fine as a punishment 
or penalty for each transaction of a broker in vio- 
lation of the ordinance. The particular transac- 
tion was paid for in notes, and ineluded in 
these notes was an unlawful act, and subjected 
the said brokers to punishment by way of a 
fine. It was illegal, and entered into and 
formed a part of the consideration for the prom- 
ise contained in each of the notes. The rule has 
long been established that, if any part of an en- 
tire consideration for a promise or any part of an 
entire promise be illegal, the whole contract is 
void. Henderson y. Palmer, 71 Jl], 579, 22 Am. 
Rep. 117; Tenney v. Foote, 95 Il]. 99; Mete. Cont. 
246: Add. Cont. 905; Chit. Cont. 730: 1 Pars. 
Cont. 456; 1 Pars. Notes & B. 217; Story, Prom. 
Notes, 190; Byles, Bills, 211; Chit. Bills, 94; 4 
Am. & Eng. Ene. Law (2d Ed.) 192; 17 Am. & 
Eng. Enc. Law (2d Ed.) 308; Widoe v. Webb, 20 
Ohio St. 431, 5 Am. Rep. 664. The view ex- 
pressed by Mr. Parsons in his work on Notes and 
Bills, supra, is that, if the consideration is in part 
illegal the whole promise is void; that an action 
might be brought onthe original transaction on 
so much as was legal, but could not be main- 
tained pon a note given for the entire considera- 
tion. This question has frequently arisen in ac- 
tions on promissory notes in which the consider- 
ation was in part for groceries or other articles of 
merchandise and in part for intoxicating liquors 
sold without license, or otherwise in violation of 
law. In such cases it has been uniformly held 
that such notes are wholly void, and that no re- 
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covery could be had on them, even for the gro- 
ceries or merchandise. 17 Am. & Eng. Ene. Law 
(2d Ed.) 308. <A partial want ora partial failure 
of consideration avoids a note only pro tanto, but 
illegality in a part of the consideration upon 
which the promise contained in the note is 
founded avoids the entire promise, and renders 
the entire note uncollectible. ‘The whole con- 
sideration is the basis of the whole promise. The 
parts of the consideration are inseparable. Such 
is the doctrine of the text books.** | This princi- 
ple of law was correctly stated in the proposi- 
tions of law presented by the executor, and the 
refusal of the circuit court to hold them to be 
correct manifests that the court did not entertain 
and apply correct principles of law in the deter- 
mination of the controversy. This error resulted 
in the judgment appealed from. 

It follows that such judgment, and the judg- 
ment of the appellate court affirming it, must be. 
and each is, reversed, and the cause will be re- 
manded to the circuit court for further proceed- 
ings in conformity with this opinion. Reversed 
and remanded. 

Nove — The Indirisibility of the Legal and Illegal 
Considerations of Contracts.—The proposition of the 
indivisibil t, o° the legal and illegal considerations of 
2 promissory note stands on the great weight of au- 
thority, the cases being cited in Daniels on Nego- 
tiable Instruments, § 204. The same rule holds as to 
renewal notes and is, upon the theory, in both instances, 
that a note, being an entire contract, is void ifany part 
of the consideration is illegal, and relief, if any, may 
be had upon the original contracts, the items of con- 
sideration, which may or may not be separable under 
the rules of law. 

The test whether unlicensed persons may recover 
for goods sold, or services rendered, may be generally 
stated to turn upon the question whether the statute 
or ordinance is prohibitory or for revenue. Benjamin 
on Sales, (6th Am, Ed.) §§ 30-88; Harris v. Runnells, 
12 How. 79. If the prohibition is express, there is an 
end of the question. Smith vy. Robertson, (Ky.) 45 L. 
R. A. 510. And the chief divergence in the eases is 
one of construction to ascertain if prohibition is im- 
plied. These cases we will notice. Many eases hold 
that the imposition of a penalty implies prohibition. 
Moog vy. Espalla, Ala.; Dodson y. Hope, 7 Kan. 164; 
Glass vy. Alt, 17 Jd. 444: Lewis v. Welch, 14 N. H. 294; 
Harding v. Hagar, 60 Me. 340; S. Car. 63 Jd. 515; 
Durgin v. Dyer, 68 /d. 148. One of the most direct 
rulings on this line seems to me a ease from Pennsy!- 
vania, wherein it was held that a penalty imposed by 
the U. 8. Revenue statutes had the effect of rendering 
non-enforceable the contract of a violator. Holt v. 
Green, 73 Pa. St. 200. In other states these statutes 
were deemed so purely of a revenue character that 
violation was thought in no way to effect contracts. 
Corning v. Abbott, 54 N. IL. 469: Ruekman v. Berg- 
holz, 37 N. J. Law 487. This conclusion seems to me 
to follow from our very governmental system, ordin- 
ary contractual rights and obligations being rather 
matters of state, than federal, cognizance. The rule 
of implication does not seem so drastic as stated in an 
Indiana ease, and seemingly supported In the eases 
first above cited, the Indiana ease saying, arquendo, 
that prohibition follows from the mere imposition of 
a penalty. Sandoge vy. Studebaker, 142 Lnd. 148, 34 L. 
R. A. 363, 
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But the view more acceptable and more strongly 
supported by authority is, that the enactment must be 
looked to as a whole to ascertain, if it was the legisla- 
tive intent to protect the public or merely to collect 
revenue. Even denouncing the doing of business with- 
out procuring a lieénse as a misdemeanor has been 
held, so far as a real estate broker is coneerned, not to 
invalidate his contracts for services. Prince y. 8th 
Baptist Church, 20 Mo. App. 332. Later a ease arose in 
Missouri, wherein a physician sued for his services, 
and as the statute, declaring the practice of medicine 
or surgery a misdemeanor and punishable by fine or 
imprisonment, formerly specitically provided that an 
unlicensed physician should collect as compensation 
for his Services, was amended in the latter respect, 
this was deemed an intent by the legislature that he 
might. The court went further, however, and de- 
clared it to be settled in that state, that where a con- 
tract is not prohibited, plainly meaning expressly 
prohibited, it was a valid contract. Smythe v, Har- 
mon 61 Mo, 285. While,on the contrary,in a Minnesota 
case, Where the Chicago ordinance, considered in the 
principal case, was before the court, denominating 
the business as “unlawful”? was held to characterize 
any contract entered into as imalum prohibitum, the 
ordinance not being complied with. Buekley v. 
Humason 50 Minn, 19%, 16 L. R. A. 423. Smith v. 
Robertson, supra, leaned the same way, but defin- 
itely based its conclusion of invalidity upon another 
rule announced by Benjamin on Sales as dedueible 
from the authorities, viz., where the penalty was im- 
posed for each recurring violation, instead of once for 
all ona business, the conclusion of malum prohibitum 
was to be drawn. If onee for all, it was not, 
The federal supreme court alludes to the implication 
of prohibition arising from imposition of penalty as 
“the ordinary rule,” but the case itself shows, that 
the statute was looked to as to the subjeet matter, and 
the ruling is, that the evils of liquor selling justify the 
the inference, that by imposing a penalty unlicensed 
dealers were meant to be precluded from recovering 
for goods sold. Miller v. Ammon, 145 U.S, 421, 36 L. 
Ed. 759, 

In the following cases the subject is elaborately dis- 
cussed and an abundance of authority cited: Man- 
dlebaum vy. Gregovich, 17 Nev. 87,45 Am. Rep. 433; 
Fairly v. Wappoo Mills, 44 8. Car., 29 L. R. A. 215; 
Randall v. Tuell, 89 Me. 443, 38 L. R, A. 148; Vermont 
Loan & IT. Co. v. Hoffman (Idaho), 37 L. R. A. 500, 
The conelusion drawn is, that if the main purpose is 
protection of the public, or if in addition to collec- 
tion of revenue, ihis may be considered to have been 
in view, the contract by unlicensed persons are void, 
and afford no basis for recovery, while if the ordi- 
nance or statute is merely one for revenue they are 
valid. Of like purport is a case from Georgia. ‘Tal- 
liaferro v. Moffett, 54 Gia, 152. Tennessee is on the 
same general line, but it states the rule as to implica- 
tion somewhat more strongly than these cases, in 
holding, that the revenue test is to be applied only 
when there is doubt from the language of the statute, 
that prohibition was not intended. Stevenson y. 
Ewing, 87 Tenn. 46. 

Proceeding upon the idea of protection to the pub- 
lie, pointing the effect of a penalty clause, it was held 
in New York, that an unregistered plumber could not 
recover, the question in the case being of separable- 
nesss as to items other than plumbing work. John- 
son vy. Dahlgren, 166 N. Y. 354, 59 N. E. Rep. 987. 

In conclusion I believe it will be found upon careful 
review of the later cases, that the admirable discus- 
sion of the questions here adyerted to found in 
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Benjamin on Sales, by the section, supra, is quite 
generally supported, and it may not be going too far 
to say, that the trend of these cases has been largely 
controlled by it. Where there is an apparent depart- 
ure an examination will generally reveal that stat- 
utory terms induce it. 


St. Louis, Mo. N. C. COLLIER. 








JETSAM AND FLOTSAM. 


WHEN TO KEEP SILENT ON CROSS-EXAMINATION—A LES- 
SON IN ADVOCACY. 

The annals of our courts of justice do not contain a 
more interesting or useful lesson than will be found in 
the’ following story: 

The great ambition of a: young advoeate is how to 
cross-examine, although the first and most important 
step in that direction is how not to. If you know 
when to be silent it will be a pretty sure indication 
that you will know what to ask. Keeping silence is 
not so picturesque a performance as dancing round a 
witness. It does not appeal to the gallery or the solie- 
itors, who generally like their clients “to have some- 
thing for their money.” 

A long time ago, in the East End of London, lived a 
manufacturer of the name of Waring. He wasina 
large way of business, had}his country house, where 
his family lived, and his town establishment. He 
was aman of great parochial eminenee and respecta- 
bility. 

Among the many hands he employed was a girl of 
the name of Hariet Smith, She came from the country, 
and had not quite lost the bloom of rusticity when the 
respectable Mr. Waring fell in love with her. Had 
Harriet known he was married, in all probability she 
would have rejected his respectable attentions. He 
induced her to marry him, but it was to be kept 
secret; her father was not to know of it until such 
time as suited Mr. Waring’s circumstances. 

In the course of time there were two children; and 
then unfortunately came a crisis in’ Mr. Waring’s 
affairs. Ile was bankrupt. The factory and ware- 
house were empty, and Harriet was deprived of her 
weekly allowance. 

One day when Waring was in his warehouse wonder- 
ing, probably, what would be his next step, old Mr. 
Smith, the father of Harriet, called to know what had 
become of his daughter. ‘That,’ said Mr. Waring, 
“is exaetly what I should like to know.” She had left 
him, it seemed, for over a year, and, as he understood, 
was last seen in Paris. The old man was puzzled, and 
informed Waring that he would tind her out, dead or 
alive; and so went away. It was a strange thing, said 
the woman in whose house Mrs. Waring had apart- 
ments, that she shonld have gone away and never in- 
quired about her children, especially as she was so fond 
of them. 

She had been gone nearly a year, and ina few days 
Mr. Waring was to surrender the premises to his land- 
lord. There never was a man who took things more 
easily than Mr. Waring: leaving his premises did not 
disturb him in the least, except that he had a couple 
of rather large parcels which he wanted to get away 
without anybody seeing him. It might be thought he 
had been concealing some of his property if he were to 
be seen taking them away. 

It happened that there had been a youth in his em- 
ploy of the name of Davis—James Davis—a plain, 
simple lad enough, and of kind, obliging disposition. 
He had always liked his old master, and Was himself a 
favorite. Sinee the bankruptey he had been apprent- 








iced to another firm in Whitechapel, and one Saturday 
night, as he was strolling along towards the Minories 
to get a little fresh air, suddenly met his old master, 
who greeted him with his usual cordiality and asked 
him if he had an hour to spare, and, if so, would he 
oblige him by helping him to a cab with a couple of 
parcels which belonged to a commercial traveller and 
contained valuable samples? James consented wil- 
lingly, and lighting each a cigar which Mr. Waring 
produced, they walked along, chatting about old times 
and old friends. When they got to the warehouse 
there were the two parcels, tied up in American cloth. 

“Here they are.” said Mr. Waring, striking a light. 
“You take one, and I’ll take the other; they’re pretty 
heavy, and you must be eareful how you handle 
them, or some of the things might break.”’ 

When they got to the curb of the pavement, Mr. 
Waring said, “stop here, and Vl fetch a four- 
wheeler.” 

While James was waiting, a strange curiosity to 
look into the parcels came over him; so strange that 
it was irresistible, and accordingly he undid the end 
of one of them. Imagine the youth’s horror when he 
was confronted with a human head that had been 
chopped off at the shoulders! 

“My hair stood on end,” said the witness, “and my 
hat fell off.” But his presence of mind never forsook 
him. Ie covered the ghastly “‘relie of mortality’? up 
and stood like a statue waiting Mr. Waring’s return 
with his cab. 

“Jump in, James,” said he, after they had put the 
‘samples’ on the top of the cab. But James was not 
in the humor to get into the cab. He preferred run- 
ning behind. So he ran behind all along White- 
chapel road, over London bridge, and away down 
Old Kent road, shouting to every policeman he saw to 
stop the cab, but no policeman took any notice of him 
except to laugh at him for a lunatic. The ‘Force’ 
does not disturb its serenity of mind for trifles. 

By-and-by the cab drew up in a_ back street in 
front of an empty honse, which turned out to be in 
the possession of Mr. Waring’s brother; a house built 
ina part of Old London with labyrinths of arches, 
vaults, and cellars in the occupation of rats and other 
vermin, . 

James came up panting just as his old master had 
taken his first packet of samples into the house. He 
had managed somehow or other to get a policeman to 
listen to him. 

The policeman, when Mr. Waring was taking in the 
second parcel, boldly asked him what he’d got there. 

“Nothing for you,” said Mr. Waring. 

“T don’t know about that,” replied the policeman; 
“let’s have a look.” 

Here Mr. Waring lost his presence of mind, and 
offered the policeman and other member of the force 
who had strolled up a hundred pounds not to look at 
the parcels. 

But the force was not to be tampered with. They 
pushed Mr. Waring inside the house, and there dis- 
covered the ghastly contents of the huge bundles. The 
policemens’ suspicions were now aroused, and they 
proceeded to the police station, where the divisional 
surgeon pronounced the remains to be those of a 
young woman who had been dead for a considerable 
time and buried in chloride of lime. 

Of course this was no proof of murder, and the 
charge of murder against Waring was not made until 
a considerable time after—not until the old father had 
declared time after time that the remains were those 
of his daughter Harriet. 
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At length the treasury became so impressed with 
the old man’s statement that the officials began to 
think it might be a case of murder after all, especially 
as there were two bullet-wounds at the back of the 
woman’s head, and her throat had been cut. There 
was also some proof that she had been buried under 
the floor of Mr. Waring’s warehouse, some hair being 
found in the grave, and a button or two from the 
young woman’s jacket. 

All these things tended to awaken the suspicion of 
the treasury officials. Of course there was a sugges- 
tion that it was a case of suicide, but the Lord Chief 
Justice disposed of that later on at the trial by asking 
how a woman could shoot herself twice in the back 
of the head, cut her thrort, bury herself under the 
floor, and nail the boards down over her graye. 

Notwithstanding it was clear that no charge of mur- 
der could be proved without identification, the 
treasury boldly made a dash for the capital charge in 
the hope that something might turn up. And now, 
driven to their wit’s end, vld Mr. Smith was exam- 
ined by one of the best advocates of the day, and this 
is what he made of him: 

“You have seen the remains?” 

“Yes,” 

“Whose do you believe them to be?” 

“My daughter’s, to the best of my belief.” 

“Why do you believe them to be your daughters?” 

“By the height, the color of the hair, and the small- 
ness of the foot and leg.” 

That was all; and it was nothing. 

But there must needs be cross-examination if you 
are to satisfy your client. So the defendant’s advo- 
cate asks: 

“Is there anything else upon which your belief is 
founded?” 

“No,” hesitatingly answers the old man, turning 
his hat about as if there was some mystery in it. 

There is breathless anxiety in the crowded court, 
for the witness seemed to be revolving something in 
his mind that he did not like to bring out. 

“*Yes,’’ he said, after a dead silence of two or three 
minutes. “My daughter had a scar on her leg.” 

There was sensation enough for the drop scene, 
More cross-examination was necessary now to get rid 
of the business of the scar, and some re-examination, 
too. 

The mark, it appeared, was caused by Harriet’s 
having fallen into the tireplace when she was a girl. 

“Did you see the mark on the remains?’ asked the 
prisoner’s counsel, 

“No; I did not examine for it. I hadn’t seen it for 
ten years. 

There was much penmanship on the part of the 
treasury, and as many interchanges of smiles between 
the officials, as if the discovery had been due to their 
sagacity; and they went about saying, “Hlow about 
the scar? How will he get over the scar? What do 
you think of the scar?” Strange to say, the defend- 
ant’s advisers thought it prudent to ask the magis- 
trate to allow the doctors on both sides to examine 
the remains in order to ascertain whether there was a 
sear or not; and, stranger still, while giving his con- 
sent, the magistrate thought it was very immaterial. 

It proved to be so material that when it was found 
on the leg exactly as the old man and a sister had de- 
seribed it, the doctors cut it out and preserved it for 
production at the trial. 

After the discovery, of course the result of the trial 
was a foregone conclusion. 

It will be oLvio1s to the sagacious reader that the 





blunder indicated was not the. only one in the ease. 
On the other side was one of equal gravity and more 
unpardonable, which needs no pointing out. Justice 
bafiled by want of tact on one side was righted by an 
accident on the other.—Richard Harris, K. C., in the 
London Law Journal. 








BOOK REVIEWS. 





ABBOTT’S CRIMINAL TRIAL BRIEF. 

One of the most useful of all legal text-book pub- 
lications is that familiarly known under the title, “A 
Brief for the Trial of Criminal Cases,” by Austin 
Abbott, the second edition of which work has just 
come from the press, revised and enlarged by the ed- 
itorial staff of the Lawyers’ Co-operative Publishing 
Company. “Abbott’s Criminal Trial Brief,’ together 
with its companion volume, “Abbott’s Civil Trial 
Brief,” are classics in the law of trial procedure and 
evidence. It was a happy thought that led Mr. 
Austin Abbott, one of the best practitioners of New 
York city, into the custom of making careful briefs in 
the preparation for trial in all cases in which he was 
coneerned, For, according to his own admission, it was 
from this heterogeneous mass of notes that this 
splendid series of practical trial manuals was 
evolved. This well-known origin of the work, in- 
instead of detracting from its sale, has had just the op- 
posite effect. It is highly regarded, because every state- 
ment init has a pertinency and vigor about it that 
proved its healthy exposure to the sunlight of 
experience. The book has no smell of the hot- 
house or the evening lamp upon its pages, nor 
does it evidence any literary avariciousness on the 
part of an author or publisher whose highest purpose 
might seem to be to keep the presses filled and running 
at so much per form. 

The second edition of this work is in response to the 
demand from the profession for a new edition, which 
would bring the book down to date. In quantity of 
contents this volume is twice the size of the former 
edition, and contains twice as many cited authorities. 
In its revised form it is absolutely without a peer as 
a most convenient and accessible authority on trial 
practice in criminal cases that -has yet appeared in 
type. We unhesitatingly commend it to the pro- 
fession. Printed in one volume of 834 pages and pub- 
lished by the Lawyers’ Co-operative Publishing 
Company, Rochester, N. Y. 








CORRESPONDENCE, 
DOCTRINE OF REASONABLE DOUBT. 
To the Editor of the Central Law Journal: 

Since the publication of my article on “The Doctrine 
of Reasonable Doubt” in your issue of the 3d inst., I 
have had my attention called to a recent law in Indi- 
ana, found in its revised statutes of 1901, which abro- 
gates the rule in Tucker y. Call, 45 Ind. 31, and subse- 
quent decisions of the supreme court of that state, 
requiring that an answer of justification in cases of 
libel and slander when a criminal act was involved in 
a civil case, should be proved beyond reasonable 
doubt. By this statute (section 376c) the proof of 
such answer should be controlled by the rule now ap- 
plicable to the proof of issues in other civil cases. 

It seems, too, that proof beyond reasonable doubt 
has never been applied to civil cases in Indiana, ex- 
cept in those of libel and slander as above indicated, 
and that the rule has been adhered to with great re- 
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luctance by the later decisions of its courts in those 
cases. And that now the rule has been abrogated by 
legisiative enactinent. 
Yours very truly, 
DUANE Mowry. 
Milwaukee, Wis. 


HUMORS OF THE LAW. 





A prominent citizen who signed the distinguished 
name of John X. Jones to a public petition, bas 
brought action for damages against the wag who 
wrote “his” above the “*X” and **mark” below it. 
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1, ABATEMENT—Mandamus, —The pendency of man- 
damus proceedings may be pleaded in abatement to a 
second mandamus proceeding instituted in the same 
jurisdiction, wherein the parties and the questions in- 
volved are the samme —United States v. Norfolk & W. 
Ry. Co., U. S.C, C., 8. D. W. Va., 114 Fed. Rep. 68. 


2. AccounT—Action Against County.—An_ action 
against a county on an account is not open to general 
demurrer, if any one of the items constitutes a lawful 
demand.—Harris County v. Brady, Ga., 42 S. E. Rep. 
7h. 

3. AccounT—Contract with Deputy.—A sheriff cannot 
maintain a billagainst his deputy for ap accounting 
without showing a sufticient allegation of cireum- 
stances entitling him to discovery as necessary to a 


complete relief, or that the accounts are complicated 
and intricate.—White v. Cook, W. Va , 41S. E. Rep. 410. 

4. ACCOUNT STATED— Deposit Pass Book.— When the 
pass book of a bank depositor is written up and 
delivered to him, andhe retains it without objection 
thereto within a reasonable time, it constitutes an 
account stated. — Nodine y. First Nat. Bank, Oreg., ts 
Pac. Rep. 1109. 

5. ACCOUNT STATED—Estopped.—One who delivers, or 
receives and accepts without objection, an account 
stating the debits and credits between the parties, is 
estopped from denying the correctness thereof, in the 
absence of fraud or mistake.—Fitzgerald v/ First Nat. 
Bank, U.S.C. C. of App., Eighth Circuit, 14 Fed. Rep. 
474. 

6. AcTION—Joinder of Causes.—An action of tort for 
malicious abuse of process by the principals in an at- 
tachment bond cannot be joined with aa action er 
contractu on the bond.—Willis v. Gallbreath, Ga., 42.5. 
Kk. Rep. s1. 

7. ALIENS—Citizenship of Children.—A person born in 
the United States of alien Chinese parents perman 
ently domiciled here is a citizen of the United States, 


| and cannot be excluded therefrom or denied the right 
‘of entry.—United States v. Leung Sam, U. 8. D.C., W. 








D., New York, 114 Fed. Rep. 702. 

x, APPEAL AND ERROR—Amendwent After Judgment.— 
It will be presumed on appeal, that a motion to amend 
after judgment was denied in the exercise of discre- 
tion, and not on the ground of the court’s want of 
power to grant it.—Kelly v. New Haven Steamboat Co., 
Conn , 52 Atl, Rep. 261. 

%& APPEAL AND Error—Effect of Appeal from Order.— 
An appeal from an order does not devest the trial court 
of jurisdiction to make subsequent orders in the cause, 
but at most is only matter in abatement.—Gardner y. 
Stare, Cal., 69 Pac. Rep. 426. 

10. APPEAL AND ERROR—Grant of New Trial.—Where 
the evidence did not demand a verdict, the first grant 
of a new trial will not be disturbed.—Jones vy. Spence, 
Gia., 428. E. Rep. 4. 

ll. APPEAL AND BRROR— Newly Discovered Ev 
dence —The determination of the trial court as to the 
sufficiency and diligence authorizing a new trial for 
newly discovered evidence will not be disturLbed.— 
German Nat. Bank y. Atherton, Neb., 90 N. W. Rep. 550. 

12 APPEAL AND ERROR—Parties.—On an appeal tothe 
circuit court of appeals, citation need be served only 
on those parties whose interests are affected by the de- 
cree or order appealed from.—Coler v, Allen, U.8.C. ¢ 
of App., Ninth Circuit, 114 Fed. Rep. 609, 

13. ASSAULT AND BATTERY — Accomplices.— Under 
Rev. Code 1893, ¢. 133, §1, where one defendant commits 
an assault and battery, and the other defendants are 
present, aiding, procuring, or counseling him to com- 
mit the same, they are each equally guilty.—State v. 
Mills, Dela., 52 Atl. Rep. 256, 

14. ASSIGNMENTS—Chose in Action.—That it was 
agreed between the assignor and assignee of a debt 
that, if collected, the assignee would use the proceeds 
to pay a board bill of the assignor, did not defeat as- 
signee’s right to recover.—Forsyth v. Ryan, Colo., 6S 
Pac. Rep. 1055, 

15. BANKRUPTCY—Concealment of Assets.—The fail 
ure of a bankrupt to schedule his interest in property 
which he held conveyed in trust for his own benetit 
after the termination of a life interest in another held 
ground for refusing him a discharge.—Jn re Stoddart, 
U.S. D.C., D. Wash., 114 Fed. Rep. 486. 

16. BANKRUPTCY—Dissolution while Insolvent.—The 
dissolution of an insolvent firm within four months 
prior to its bankruptcy, and a division of its property 
between the partners, constitutes a transfer to defraud 
creditors, which is void, under Bankr. Act 1898, § 67e, 
and the property in the hands of both partners will be 
treated as firm assets.— Zn re Head, U. 8. D. C., W. dD. 
Ark., 114 Fed. Rep. 489. 
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17. BANKRUPTCY— Effect of Discharge.—After dis- 
charge in bankruptcy, acreditor holding a valid lien, 
who has not proved his debt in bankruptcy, may en- 
force it against the property of the bankrupt ina state 
court.—Evans v. Rounsaville? Ga., 428. E. Rep. 100. 


18. BANKRUPTCY—Exemptions Under Law of Geor- 
gia.—A bankrupt will not be allowed exemptions from 
personal property, claimed under the law of Georgia, 
where he fails to answer questions in relation to his 
business which any man of ordinary intelligence 
should be able to answer, or to explain satisfactorily 
circumstances which indicate fraud or concealment of 
propertv.—Jn re Boorstin, U. 8. D. C. N.D., Ga, 114 
Fed. Rep. 696. 

19. BANKRUPTCY—Life Insurance Policy.—Insurance 
policies on the life of a husband, payable to his wife if 
she survive him, and to his personal representatives if 
he survived her, and having a cash surrender value, on 
the bankruptcy of both husband and wife, passed to 
their trustees as assets of their respective estates in 
accordance with the interests of each therein.—Jn re 
Holden, U. 8. C. C. of App.,Ninth Circuit, 114 Fed. Rep. 
650, 

20. BANKRUPTCY—Status of Judgments after Petition 


Filed —A judgment entered against a bankrupt after _ 


the filing of his petition held not a lien on his property 
or enforceable.—Kinmouth v. Braeutigam, N. J., 52 Atl. 
Rep. 226. 

21. BANKRUPTCY—Transfer to Prefer Creditors.—It is 
an act of bankruptcy for an insolvent debtor to sell all 
of his property to one not a creditor, and then to apply 
the proceeds to the full payment of a part of his credi- 
tors, leaving others unpaid.—Boyd v. Lemon & Gale Co., 
U.8.C.C. of App., Fifth Circuit, 114 Fed. Rep. 647. 

22. BANKS AND BANKING—Action Against Stock- 
holders.—A receiver of an insolvent bank need not pro- 
cure executions against himself jand a retura of nulla 
bona on all claims against the bank before commenc- 
ing actionsto enforce stockholders’ liability. —Brink- 
worth v. Hazlett, Neb.,90-N. W. Rep. 537. 

23. BASTARDS—Adoption.—The father of an_ illegiti- 
mate daughter, who acknowledged her as his child and 
gave her small sums of money,held not to have adopted 
her as legitmate, under Civ. Code, § 230.—Garner v. 
Judd, Cal., 68 Pac. Rep. 1026. 

24. BASTARDS— Support of Children.—Under 18 Dela. 
Laws ec. 230, requiring a father to support his minor 
children, he is not required to support his illegitimate 
children.—State v. Miller, Dela., 58 Atl. Rep. 262. 


25. BILLS AND NoTES—Conditional Acceptance.—Ac- 
ceptance of draft held on conditions of delivery of 
genuine bills of lading, so that acceptor could recover 
payment made without knowledge that the bills of lad- 
ing were forged —Guaranty Trust Co. of New York vy. 
Grotrian, U. 8. C. C. of App., Second Circnit, 114 Fed. 
Rep. 433. 

26. BONDs—Kvidence for Misrepresentation.—A bond 
cannot be avoided by the obligor because of the false 
representations of a third person in procuring it.— 
Christian Feigenspan v. Wilson, N. J., 52 Atl. Rep. 233, 


27 BuRGLARY—Pleading.—It is not necessary, in an 
indictment for breaking and entering a warehouse of a 
company, to allege that the company was a corpora- 
tion or a copartnership.—State v. Golden, Minn., 90 N. 
W. Rep. 398, 

28. CARRIERS—Duties of Conductors.—A railway con- 
ductor is not bound to personally enter a car on its 
arrival at a station to inform passengers that they have 
reached it.—Southern Ry. Co. v. O’Bryan, Ga., 52 S. E. 
Rep. 42. 

29. CARRIERS—Employee Riding on Pass.—A railroad 


employee, traveling free by reason of his employment 


but on his own private business, held a passenger.— 
Simmons y. Oregon R. Co., Oreg., 69 Pac. Rep. 440, 

30. CARRTERS—Injuries to Passenger.—In an action 
for injuries to a passenger caused by a broken rail, 








evidence that witnesses had seen broken rails lying 
untouched held inadmissible to rebut defendant’s testi - 
mony of inspection.—Whittlesey v. Burlington, C. R. & 
N. Ry. Co., Iowa, 90 N. W. Rep. 516. ‘ 


31. CARRIERS—Limitations.—The interstate commerce 
act prescribes no limitation of time within which 
actions based thereon shall be instituted, and therefore 
such actions must be governed as to limitation by the 
statutes of the state wherein they are brought.—Ratican 
vy. Terminal R. Assn. of St. Louis, U. 8. C.C., E. D., Mo., 
1l4 Fed. Rep. 666. 

32, CARRIERS—Live Stock Shipment —A provision in 
a contract for the shipment of cattle that any claim for 
injury shall be made before the stock is removed from 
the place of destination is reasonable.—Southern Ry. 
Co. v. Adams, Ga., 42 8. E, Rep. 35. 

33. CHARITIES—Designation of Class.—A bequest in 
trust for the aid of “deserving aged native born” in a 
certain town “needing such aid” is not invalid for un- 
certainty as to the class to be benetitted.—Fay v. Howe, 
Cal., 69 Pac. Rep. 423. 

34. CHATTEL MORTGAGES—Conversion.—When a per- 
son, giving a bill of sale on a stock of goods intended 
as a mortgage, dies, the subsequent act of the mort- 
gagee in selling the goods is aconversion thereof. — 
Frick v. Kabaker, Iowa, 90 N. W. Rep. 498. 

45. COMMERCE—License Fee on Telegraph Company.— 
A borough may impose a license fee on a telegraph 
company according to the number of poles and miles 
of wire maintained by it in the borough, though the 
company is engaged in interstate business.—Boronugh 
of Taylor v. Postal Tel. Cable Co., Pa., 52 Atl. Rep. 128. 


36. COMPROMISE AND SETTLEMENT—Forbearance To 
Contest Will.—An agreement by an executor, who is 
also an heir and legatee, together with the other heirs 
and legatees, whereby an extra sum is paid to one heir 
in consideration that he forbear to contest the will, is 
valid.—Merkart’s Estate v. Grove, Iowa, 909 N. W. Rep. 
490. 

37. COMPROMISE AND SETTLEMENT—Impeachment For 
Fraud.—A settlement of a disputed claim against a 
railroad company for a personal injury should be 
sustained where fairly made, and evidence of fraud or 
incapacity to impeach such settlement should be clear 
and persuasive.—Chicago & A. Ry. Co. v. Green, U. 8. 
Cc. C., C. D. Mo., 114 Fed. Rep. 676. 


38. CONSPIRACY— False Marriage Promise. — Letters 
written by plaintiff to defendant, in a suit for damages 
for procuring property by means ofa false marriage 
promise, held not to render plaintiff’s testimony so im- 
probable as to be unworthy of belief.—Patnode v, West - 
enhaver, Wis., 90 N. W. Rep. 467. 

39. CONTRACTS — Bond of Deputy Sheriff. — A bond 
given by a deputy, containing a reference to a contract 
with the sheriff for the farming out of apart of the 
office, held void as to the private interest of the sheriff 
and his deputy. — White v. Cook, W. Va., 418, E. Rep. 
410. 

4). CONTRACTS — Interpretation.— Where a contractor 
was building a railroad by hisown employees and by 
subcontractors, an agreement to furnish beef “to the 
men working for him” is limited to the contract to 
furnish it to his employees. — Fitzgerald v. First Nat. 
Bank, U.S.C. C. of App., Eighth Cireuit, 114 Fed, Rep. 
474. ° 

41. CONTRACTS—Performance After Recission.—W here 
an executory contract is renounced by defendant be- 
fore performance, and performance is completed, 
recovery cannot be had for the contract price; the 
remedy being by action for breach. — Wigent v. Marrs, 
Mich., 90 N. W. Rep. 423, 

42. CONTRACTS — Pleading. — Declaration in an action 
on acontract, which does not state the time at which 
defendant should have performed, is demurrable.— 
Borough of Bradley Beach vy. Atlantic Coast Electric R. 
Co., N. J., 52 Atl, Rep. 231. 
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43. CORPORATIONS — Funds Wrongfully Deposited.—A 
corporation held not liable for money wrongfully de- 
posited to its credit by its secretary and checked out by 
him to pay private debts. — Glendale Iny. Assn. v. Har- 
vey Land Co., Wis., 90 N. W. Rep. 456. 

44.. CORPORATIONS — Pleading.—In an action against a 
foreign corporation, it is unnecessary to allege the state 
in which the defendant was incorporated. — Machen v, 
Western Union Tel. Co., 8. Car., 41 8. E. Rep. 448, 

45, CORPORATIONS — Sale of Property to Director. — A 
sale, by trustee appointed by the stockholders and 
directors of an insolvent corporation of bonds and cap- 
ital stock belonging to it to one of its directors, is valid 


piney made in good faith and for full value.—Graham Vv. , 


Carr, N. Car., 41S. E. Rep. 379. 

46, CORPORATIONS — Statutes of Stockholders.—Stock- 
holders of a corporation, unlike directors, are not trus- 
tees for the other stockholders; but each represents his 
own interest only in stockholders’ mectings, and may 
vote on any me¢sure, even though he has a personal 
interest therein, separate from or adverse to that of 
other stockholders.—Windmuller vy. Standard Distilling 
& Distributing Co., U. 8.C.C., D., N.J., 114 Fed. Rep. 
491. 

47, COUNTIES—Invalid Bonds.—Where a county issues 
bonds in place of warrants, and thereafter repudiates 
the bonds, in an action on the warrants the proof must 
identify the particular warrants in suit with any illegal 
transactions alleged. — Coffin v.. Board of Comrs. of 
Kearney County, U.S. C. C., D. Kan.,. 114 Fed. Rep. 518. 

48. COURTS — Writ of Prohibition. — A circuit court of 
appeals has no power to issue a writ of prohibition to 
stay proceedings ina circuit court in acase in which 
its appellate jurisdiction has not been invoked by ap- 
peal or writ of error. — Jn re Paquet, U.S. C. C, of App., 
Fifth Circuit, 114 Fed. Rep. 437. 

49, CREDITOR’s Sutt — Judgment.—Where, in a credit- 
or’s suitto subject toa judgment real estate fraudu- 
lently conveyed, there was no prayer for a second judg- 
ment, it was error to render a money judgment against 
the defendant.—Beery v. Naylor, Kan., 69 Pac. Rep. 347. 

), CURTESY—Separate Property. — There is no estate 
by curtsy in the separate estate of a married woman 
until the death of the wife.—Guernsey v. Lazear, W. Va., 
41S. E. Rep, 405. 

51, CURTESY—Waste.—A tenant by the curtesy com 
mits waste by cutting and selling trees for profit.— 
Learned v, Ogden, Miss., 32 South, Rep. 278. , 

52. DAMAGES — Excessive Verdict. — W here plaintiff 
lost the first joint of the second and third toes of his 
right foot, and the under tendon ofthe big toe was 
severed, a verdict of $2,500 is excessive, and will be re- 
duced to $1,500.—Torske v. Commonwealth Lumber Co., 
Minn., 90 N. W. Rep. 532. 

53. DAMAGES — Pecuniary Condition of Plaintiff. —In 
an action by a servant against his master for injuries, 
it was error to permit plaintiff to show that he was 
poor. — Southern Ry. Co. v. McLeilan, Miss., 32 South. 
Rep. 283. 

54. DAMAGES—U nlawful Combination.—Before plaintiff 
can recover, as damages occasioned by the wrongful 
uctof another, loss of profits in his business, it must 
appear that the business had been in successful opera- 
tion for such time as to give it permanency. — States v- 
Durkin, Kan., 68 Pac. Rep. 1091. 

55. DivoRcE—Failure to Pay Alimony.—Where a hus- 
band is prosecuted for contempt for failure to pay ali- 
mony, it is error to strike out his answer alleging pov- 
erty, and attach him without permitting him to be 
heard.—Wester v. Martin, Ga., 42 8. E. Rep. 81 

56. DRAINS — Assessments of Expenses. — Legislation 
foc the drainage of meadows, authorizing assessment 
in proportion tothe quantity of land, instead of accord- 
ing to the benefits received, must confer on the persons 
assessed aright to participate in the management of 
the enterprise. — Benjamin v. Bog & Fly Meadow Co., N, 
J., 52 Atl. Rep. 215. 








57. EASEMENTS — Right of Way, — Where complainant 
is in possession of a right of way, over which he is con- 
ducting hia business, and defendant threatens to ob- 
struct the way, he will be restrained pending the deter- 
mination of a dispute as tv his rights.—Shreve v. Mathis, 
N. J., 52 Atl. Rep. 234. 

58. EJECTMENT — Title to Maintain. — Tax receipts 
claimed to have been paid by plaintiff are not compe- 
tent evidence to support his title. — ~ Troth v. Smith, N. 
J., 52 Atl. Rep. 243. 

59. EJECTMENT — Value of Land. —In ejectment on an 
issue astothe value of the land in controversy, the 
value to be proved is the market value, and not what 
it may have been worth to defendant fora particular 
purpose. — Acme Brewing Co. v. Central R,. & Banking 
Co., Ga., 42S. E. Rep. 8 

60. ELECTIONS—Australian Ballot Law.—Where ballots 
were marked by the electors in secret, and the persons 
voting were qualified electors, and their votes were 
counted as cast, the precinct will not be thrown out 
because the precinct officers did not comply strictly 
with Rev. Codes, § 521, prescribing the manner of pre- 
paring the booths and guard rails. — Perry v. Hackney» 
N. Dak., 90 N. W. Rep. 483. 

61. EMINENT DOMAIN—A bandonment of Condemnation 
Proceedings.—That a railroad company has condemned 
land, and deposited the condemnation money with the 
county treasurer, does not prevent it from reclaiming 
the deposit, if it has made no actual entry on the land 
and has abandoned its intent to use it. — Atchison, T. & 
8S. F. Ry. Co. v. Wilson, Kan., 69 Pac. Rep. 342. 

62. Equity — Cross-Bill. — Where a cross-bill seeking 
affirmative relief against a co-defendant is filed out of 
time, and no summons is issued or served, and no ap- 
pearance made, the court has no jurisdiction to try the 
issues.—Youngson y. Bond, Neb., 90 N. W. Rep. 556. 

63. EQUITY — Disregarding the Findings of Jury.— 
Where, in equity, the court determines to disregard the 
findings of the jury, it should allow the party against 
whom such determination is made to be heard in all 
particulars in whicha trial to the court differs froma 
trial to the jury. — Vickers y. Buck Stove & Range Co., 
Kan., 68 Pac. Rep. 1081. 

64. Equity — What Constitutes Laches.—Deiay which 
might otherwise constitute laches excused when caused 
by acquiescence in defendant’s request for more time 
in which to pay.—Hellams vy. Prior, 8. Car., 428. E. Rep. 
106. 

65. EsTOPPEL—Levy of Execution. — Where, in resist- 
ance to the levy on personalty, defendant replevies the 
property by giving a forthcoming bond, he is estopped 
from setting up that entry of the levy did not describe 
the property.—Garner y. Clark, Ga., 418. KE. Rep, 56 

66. EstorprpEL—Petition for Drain.—An owner of land, 
who was a petitioner for the construction of a drain, is 
estopped from asserting that the notice served on him 
of the hearing of the petition before the board of super 
visors was insufficient. — Oliver v. Monona County, 
Iowa, 90 N. W. Rep. 510. 

67. EVIDENCE — Action on Life Policy. — Affidavit in 
another case, showing physical conditiou of insured 
before application for insurance, held inadmissible in 
action on policy. — Thompson vy. Security Trust & Life 
Ins. Co., S. Car., 41 8. E. Rep. 464. 

68. EVIDENCE — Carlisle Tables of Life Expectancy.— 
The Carlisle tables are admissibie in evidence as data 
to be considered by the jury in determining expectancy 
of life and value of annuity. — Western & A. R. Co. v 
Cox, Ga., 428. E. Rep. 74. 

h9. EVIDENCE — Declarations of-Agent. — Declarations 
of an agent of a person selling goods as to the inferior 
quality of the goods delivered, if made in the course of 
the agent’s employment, are admissible against his 
principal, in an action for breach of the contract.— 
Barnesville Mfg. Co. v. Love, Dela., 52 Atl. Rep. 267. 

70. EVIDENCE — Declarations of Agent.—Declarations 
of an agent astothe business transacted by him are 
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not admissible against his principal, unless part of the 
res geste or else the agent be dead.—Southern Ry. Co. v. 
Allison, Ga., 42 8, E. Rep. 15. 

jl. EVIDENCE—Hypothetical Questions. — Hypotheti- 
cal questions must be based on the facts admitted or 
established by the evidence.—McLean vy. City of Lewis- 
ton, Idaho, 69 Pac. Rep. 478. 

72. EVIDENCE—Opinion as to Value of Goods.— A wit- 
ness, in an action for the conversion of a stock of 
goods, who testifies that he knew the stocks of goods 
and its cost and value, may give his opinion as to its 
value.—Frick v. Kabaker, lowa, 90 N. W. Rep. 498. 

78. EVIDENCE—Sale of Book Accounts. — In an action 
to recover under a contract for a sale of book accounts, 
parol proof held admissible to identify the accounts 
sold and to show that they were either paid or had 
never existed.—J. G. Shaw Bank Book Co. v. Maybell, 
Minn., 90 N. W. Rep. 392. 

74. EVIDENCE— Separate Oral Agreement. — Evidence 
showing a separate oral agreement between the parties 
to a written contract as to matters as to which such 
contract is silent held admissible.—Huffman y. Ellis 
Neb., 90 N. W. Rep. 552. 

75. EVIDENCE—Value of Board.—On an issue as to the 
reasonable price of board, witnesses living in the vic- 
inity of the place where the board was furnished, and 
knowing the price of board in the neighborhood, are 
competent to give their opinions.—Watriss y. Trendall, 
Vt., 52 Atl. Rep. 118. 

76. EVIDENCE—Writings. — A writing which contains 
competent evidence on a material issue cannot be re- 
jected because it also contains irrelevant evidence.— 
South. Pac. Co. vy. Schoer, U. S.C. C. of App., Eighth 
Circuit, 114 Fed. Rep. 466. 

77. EXECUTION — Inadequacy of Price. — Mere in- 
adequacy of price does not afford sufficient ground for 
attacking a sale of land on execution.—Ackerman y. 
Hendricks, Iowa, 90 N. W. Rep. 522. 

78. EXECUTORS AND ADMINISTRATORS — Failure to 
Settle Estate. — An administrator, failing to settle the 
estate after the same is ready therefor, held liable for 
legal interest on all money in his hands.—Harris v. 
Coates, Idaho, 69 Pac. Rep. 475. 

79. EXECUTORS AND ADMINISTRATORS — Foreclosure of 
Mortgage.—Where the same person owns one-half of a 
mortgage, and as executrix represents the other half, 
in an action to foreclose she properly appears as plain- 
tiff jointly in the two capacities.—Casey v. Gibbons, 
Cal., 68 Pac. Rep. 10382. 

80. EXECUTORS AND ADMINISTRATORS—Landlord and 
Tenant. — Though a lease runs to the lessee, without 
mention of his heirs or assigns, it passes to the lessee’s 
administrator, especially where there is an option to 
purchase.—Rickard v. Dana, Vt., 52 Atl. Rep. 113. 

81. FIRE INSURANCE — Furnace and Boiler Part of 
Realty. —Furnace and boiler held to be parts of the 
realty, and covered by provision of fire policy insuring 
house, and not by provision insuring its contents.— 
West v. Farmers’ Mut. Ins. Co., Iowa, 99 N. W. Rep. 523. 


82. FIRE INSURANCE—Vacant Buildings. —Under in- 
surance policy, where buildings were permitted to re- 
main vacant for 12 days, but were reoccupied before 
any loss, the property became vacant within the mean- 
ing of the policy, and the reoceupancy before the loss 
did not revive the forfeited policy.—German Ins. Co. v. 
Russell, Kan., 69 Pac. Rep. 345. 

83. FRAUDULENT CONVEYANCES —Estate by Curtesy. - 
A conveyance by a wife and husband of the wife’s 
separate estate is not fraudulent as to creditors of the 
husband, he having no interest therein by curtsy until 
the death of the wife.—Guernsey v. Lazear, W. Va., 41 
8. E. Rep. 405. 

84. GAME — Possession With Intent to Ship. — The de- 
termination whether a seizure of game was lawful is 
not involved ina prosecution for the violation of Pub. 
Acts 1893, No. 195, making the possession of game, whose 





killing is unlawful, with intent to ship the same outside 
the state, a misdemeanor.—People v. Van Pelt, Mich., 
90 N. W. Rep. 424. 

85. GARNISHMENT — Beneficiary Certificate. — Under 
Laws, 1895, c. 163, the proceeds of a beneticiary certificate, 
while deposited in a bank, are exempt from garnish- 
ment by a judgment creditor of the beneficiary. — Em - 
mert v. Schmidt, Kan., 68 Pac. Rep. 1072. 

86. GIFTS—Inter Vivos.—To constitute a valid gift 
inter vivos there must be an intent to gratuitously give, 
and an absolute transfer taking immediate effect.— 
Gallagher v. Donahy, Kan., 69 Pac. Rep. 330. ~ 

87. GUARANTY—Credit extended on Faith of. — Where 
credit is extended on the faith of a guaranty, it is sufti- 
cient to render the guarantor* liable, though exclusive 
reliance may not have been placed on the guaranty.— 
McDonald vy. Tootle-Weakley Millinery Co., Neb., 90 N. 
W. Rep. 547. 

88. GUARANTY—Negligence of Parties.—In an action 
for goods sold against the guarantor, evidence held to 
raise no question of negligence on the part of the seller 
which would relieve the guarantor. — McDonald y. 
Tootle-Weakley Millinery Co., Neb., 90 N. W. Rep. 547. 

89. HABEAS CorRPUS—Appeal. — Attempted appeal in 
habeas corpus case has effect of certiorari, and will be 
dismissed; the record being reguiar.—Commonwealth 
v. McDougall, Pa., 52 Atl. Rep. 254. 

90. HIGHWAYS — Establishment. — Legislature has 
power to authorize establishment of highway on giving 
general notice to landowners interested, and therefore 
may legalize the establishment of a highway where 
only such a notice has been given.—Fair v. Buss, Iowa, 
90 N. W. Rep. 527. 

91. HOMESTEAD—Enforced Selection. — Under Code, §§ 
2974, 2979, in an action for specific performance of a con- 
tract to convey land, including an unplatted home- 
stead, the court, upon failure of the owner to select the 
homestead, may order a selection for him.—Townsend 
v. Blanchard, Iowa, 90 N. W. Rep. 519. 

92. HOMICIDE—Defense of Another.—Evidence that an 
assault with intent to kill was made in defense of a 
third person held inadmissible, where such third per- 
son had voluntarily entered into the quarrel.—Surginer 
v. State, Ala., 32 South, Rep. 277. 

93. HOMICIDE — Evidence of Previous Threats. — On 
prosecution for murder, threats made by defendant 
against deceased a year before the killing are ad- 
missible.—State v. Gates, Wash., 69 Pac. Rep. 585. 

94. HOMICIDE — Heat of Passion. — Where a killing, 
though intentional, is done in passion, in heat of blood, 
upon sudden provocation by gross indignity, the law 
reduces the offense to manslaughter; but, however 
great the provocation may have been, if there has been 
sufficient time for passion to subside and reason to re- 
turn, the homicide is murder.—State v. Beatty, W. Va., 
418. E. Rep. 434. 

95. HOMICIDE—Instruments of Crime —On the trial of 
an indictment for murder, all instruments which the 
evidence tends to show were used in the perpetration 
of the crime may be produced for the inspection of the 
jury.—State v. Henry, W. Va., 41 S. E. Rep. 489. 

96. HOMICIDE — Plea of Not Guilty. — If, in a felony 
case, the record shows that the defendant “plead not 
guilty,” instead of saying “the defendant says he is not 
guilty,” ete., it is sufficient to sustain a conviction, as 
the plea operates as a legal denial of the charge laid 
in the indictment.—State v. Beatty, W. Va., 41S. E. Rep. 
434. 

97. HOMICIDE — Recommendation of Imprisonment — 
The court is not bound to instruct in a murder case 
that, if the jury find the defendant guilty of first degree 
murder, they may recommend his confinement in the 
penitentiary, and thus avert the infliction of the death 
penalty, unless the prisoner requests such instruction. 
—State v. Beatty, W. Va., 41S. E. Rep. 434. 

98. HUSBAND AND WIFE—Income From Wife’s Sepa - 
rate Property. — Under Code, § 1837, a widow cannot re- 
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cover from the husband's estate the income from her 
separate estate received by him without her objection, 
where the action is not brought within the time limited 
by the statute.—Faircloth v. Borden, N.C , 41S. E. Rep. 
S81. 

HUSBAND AND WIFE—Joint Note.--Where, on fore- 
closure to secure a note of a husband and wife, the 
court find that limitations have run against the wife, 
but as to the husband the note is in force, it is error to 
refuse to foreclose the mortgage because the property 
is that of the wife.—Cooper v. Maythorn, Kan., 68 Pac. 
Kep. 1069, 

100, INDICTMENT—Christian Name.—An indictment for 
larceny was not bad because it failed to aver the 
Christian name of the owner of the stolen property, 
and that such Christian name was unknown to the 
grand jury.—Crittenden y. State, Ala., 32 South. Rep. 
273. 

101. INFANTS — Aflirmance of Deed. — Mere silence, 
without any positive act, does not amount to an aftirm- 
ance of a deed executed by an infant.—Shipp v. McKee, 
Miss., 82 South. Rep. 281. 


9. 


102. INJUNCTION — Right to Compensation. — Where 
¢laimant’s right to compensation in condemnation pro- 
ceedings is denied, injunction to restrain claimant’s 
statutory condemnation proceedings will be granted.— 
South Bound R. Co. v. Burton, 8. Car., 418. E. Rep. 451. 


103. IMPROVEMENTS — Claim for Betterments. — A 
promise by a landowner, after plaintiff had made im- 
provements on the land, to will it to him, will not sup- 
port a claim against such owner’s estate for better- 
ments.—Johnson vy. Armfield, N. Car., 41 8. E. Rep. 705. 


104. INTOXICATING LIQUORS. — Peppermint Essence.— 
The sale of peppermint essence containing alcohol, 
with knowledge that it is purchased as a beverage, or 
of facts sufficient to charge such knowledge, held a sale 
of intoxicating liquor, prohibited by V. S. § 4460.—State 
v. Kezer, Vt.,52 Ati. Rep. 116. 

105. JUDGEs—Disqualification from Interest.—A judge 
of the supreme court is not disqualified, from interest, 
from acting as presiding judge on the trial of a defend- 
ant charged with defaming the supreme court.—State 
v. Sutton, Vt., 52 Atl, Rep. 116. 

106. JUDGMENT—Lien on Real Estate. — A valid judg- 
ment does not become a lien on real estate, as against 
« subsequent purchaser without notice, until properly 
indexed.—German Nat. Bank vy, Atherton, Neb., 90N. 
W. Rep. 550. 

107. JUDGMENT — Priorities. — Where two judgment 
creditors have not for more than a year after judgment 
caused execution to issue, the one who thereafter first 
issues and levies his execution has priority over the 
other.—Atchison Say. Bank v. Wyman, Kan., 69 Pac. 
Rep. 326. 

108. JUSTICES OF THE PEACE—Summons.—A justice’s 
summons held fatally defective, where it does not dis- 
close whether a lodge sued 1s either a corporation ora 
partnership.—Wynn v. Richard Allen Lodge, No. 14, K. 
P., Ga., 42S. KE. Kep. 29. 

109. KIDNAPPING—Consent of Chlld.—Under Ballinger’s 
Ann. Codes & St. § 7050, where one procures possession 
ofa child under 12 years old by false representations 
as to his purpose and takes the child with intent to 
conceal him from the one having lawful custody, the 
offense of kidnapping is complete, though the child 
consented to go.—State v. Rhoades, Wash., 69 Pac. Rep. 
289. 

110. LANDLORD AND TENANT—Dangerous Premises.— 
There isno implied duty on the part of the owner of 
a house which isin an unsafe condition to inform a 
proposed tenant that it is in a dangerous condition. — 
Land v. Fitzgerald, N. J., 52 Atl. Rep. 229. 

111. LANDLORD AND TENANT — Resumption of Posses- 
sion by Lessor. — Lease of “store service apparatus” 
construed, and resumption of possession by the lessor 
held, under the circumstances, to have operated as a 


| 





surrender of the lease, and to have released lessee from 
liability for future rent.— Lamson Consol. Store Service 
Co. v. Bowland, U. 8. C. C. of App., Sixth Circuit, 114 
Fed. Rep. 639. 

112. LANDLORD AND TENANT— Termination of Lease.— 
Asale by a lessee of a building placed by him on the 
leased premises, and under the lease removable at his 
pleasure, does not terminate the lease. — Rickard y. 
Dana, Vt., 52 Atl. Rep. 113. 

113. LARCENY—Pleadings. — In an indictment for lar- 
ceny, where the ownership of goods is laid in a name 
which imports a corporation, it is not necessary, as 
against a special demurrer, to allege the incorporation. 
—Mattox vy. State, Ga., 41 S. E. Rep. 709. 

114. LARCENY—What Constitutes.—Where a person by 
fraud procures the delivery of money or goods to him 
by the owner, with the intent to steal the same, held a 
taking of property within the definition of larceny. — 
State v. Edwards, W. Va.,41S E. Rep. 429. 

115. LARCENY — What Constitutes. — Where a person 
has the physical custody of goods, the legal possession 
of which is in another, he is guilty of larceny, if he 
keeps the goods against the owner’s will, with intent to 
convert them.— State v. Walker, Kan., 68 Pac. Rep. 1095. 

116. LIBEL AND SLANDER—Loss of Busipvess and Credit. 
— Plaintiff in action for libel held entitled to recover 
for loss of business and credit, where he averred and 
proved a general diminution thereof, without showing 
particular instances. — Douglass v. Daisley, U. S. C. C. 
of App., First Circuit, 114 Fed. Rep. 628. 

117. LIENS—Bill of Sale.— A person recovering goods 
under a bill of sale fraudulently procured does not have 
a lien on the goods for his expenses in the care and sale 
of a portion thereof.—Frick vy. Kabaker, Iowa, 90 N. W. 
Rep. 498, ° 

118. LIFE ESTATES—Disposed of Property.— Property 
purchased by a widow, the deed taken by her inthe 
name of a grandnephew, held a part of her deceased 
husband’s estate, and subject to pass under his will to 
the remainder-men at the widow’s death.— Baldwin y. 
Morford, Iowa, 90 N. W. Rep. 487. 

119. LIFE INSURANCE—False Representations. — Good 
faith in making misrepresentations as to health of the 
insured on application for reinstatement of policy held 
immaterial to defense of misrepresentations. — Fraser 
v. Etna Life Ins. Co., Wis., 90 N. W. Rep. 476. 

120. LIFE INSURANCE—Provisions of Policy.—Where a 
life policy wasto become void if insured failed to fur- 
nish evidence of truthfulness of application, it was not 
forfeited until there was a failure to furnish the evi- 
dence when demanded.—Thompson y. Security Trust & 
Life Ins. Co., 8. Car.,41 8. E. Rep. 464. 

121. LIMITATION OF ACTIONS — Foreclosure of Mort- 
gage.—Where a mother gave her note and mortgage to 
secure a loan made to her son, who executed no writ- 
ing, the fact thatthe claim against the son was barred 
in two years does not subject the mortgage to the same 
limitation.—Casey v. Gibbons, Cal., (8 Pac. Rep. 1032. 


122. LIMITATION OF ACTIONS—Invalid County Bonds.— 
The action of county commissioners in adopting a 
resolution recognizing the obligation of the county on 
certain warrants, and directing the funding of the debt 
into bonds, is an acknowledgment of the liability on 
the warrant sufficient to stop the running of the statute 
of limitations. — Coffin v. Board of Comrs. of Kearney 
County, U. 8. C.C. (D. Kan ), 114 Fed. Rep. 518. 

122. LIMITATION OF ACTIONS — Recovery of Mortgaged 
Property. — Limitations are not a bar to replevin by a 
mortgagee for the possession of the mortgaged prop- 
erty before the statute ran on the note, though case 
was not tried until right of action barred on the note.— 
MeDonald v. Hutchinson Wholesale Grocer Co., Kan., 68 
Pac. Rep. 1083. 

124. Lis PENDENS— Specific Performance.— The com- 
mencement of an action for specific performance of a 
contract to convey real estate, prior to the recording of 
a deed conveying such property, was notice to the 

















Vou. 35 


CENTRAL LAW JOURNAL. 397 





vrantee of the Claimant’s rights. — Townsend y. Blan- 
chard, lowa, 90 N. W. Rep. 519. 
125. LOGS AND LOGGING — Injury to Mill Qwner. — A 


mill owner’s measure of damages for the diminution of 
his water power by a boom is the loss sustained by him 
during the continuance of the nuisance, to be ascer- 
tained bythe rental or profit-earning value of his prop- 
erty as though the nuisance did not exist.— Pickens vy. 
Coal River Boom & Timber Co., W. Va‘, 418. E. Rep. 
400, 

126. MANDAMUS — Supersedeas Bond. — Upon the re 
refusal of the court to fix a supersedeas bond, where a 
party who had been adjudged in contempt was en- 
titled to an appeal,a writ of mandamus will issue. — 
State v. Superior Court of King County, Wash., 68 Pac. 
Rep. 1051. 

127. MARSHALING ASSETS AND SECURITIES— Mortgage 
Liens.—In suit to adjust the priority of liens, where one 
of the lien holders, to preserve the property, paid the 
taxes, he is entitled to the first lien for the tax thus 
paid.—Atchison Say. Bank v. Wyman, Kan., 69 Pac. Rep. 
#26. 

128. MARSHALING ASSETS AND SECURITIES — Resort to 
Fund not Covered by Superior Lien.— One who has a 
lien on a single fund or property may compel one who 
has a superior lien onthe same fund or property, and 
on another fund or property, to first resort to the fund 
or property which is not incumbered for the satisfac- 
tion of his claim, — First Nat. Bank v. Roder, U. S.C. C. 
of App., Eighth Cireuit, 114 Fed. Rep. 451. 

129. MASTER AND SERVANT — Act of God. — Where the 
night was dark and foggy, but by the use of reasonable 
care it was possible to run a train without accident, the 
fact that a collision occurred because of the fog, 
whereby an employee was injured, does not show that 
such injury was caused by the act of God. — Southern 
Pac. Co. v. Schoer, U. 8. C. C. of App., Eighth Circuit, 114 
Fed. Rep. 466. 

130. MASTER AND SERVANT— Assault by Station Agent. 
—Where a station agent assaults one who is not a pas- 
senger, the railroad company held not liable unless the 
ugent was engaged in the performance of his duties, or 
was acting in the exercise of authority conferred, — 
Missouri Pac. Ry. Co. v. Divinney, Kan., 69 Pac. Rep. 
351, 

131. MASTER AND SERVANT—Assumption of Risk. — A 
servant is chargeable with the knowledge and assump- 
tion of the risk of all such defects which are known to 
him, or which could have been known by the exercise 
of ordinary care by a person.of reasonable prudence 
and diligence.—Choctaw, O. & G. R Co. v. Holloway, U. 
s. C. C. of App., Eighth Circuit, 114 Fed. Rep. 458. 

132. MASTER AND SERVANT—Contributory Negligence. 
—A conductor, going between the engine and the cars 
to examine the air brake without any pressing emer- 
gengy, held guilty of such negligence as will preclude 
him from recovering for injuries sustained.—Central of 
Georgia Ry. Co. v. McWhorter, Ga., 42 S. E. Rep. 82. 


133. MASTER AND SERVANT — Dangerous Premises. — 
One contracting to repair a building heid chargeable 
with the knowledge of any danger by the peculiar 
arrangement of the building, and under duty of guard- 
ing the servant of one whom he employs against 
such danger.—Butler v. Lewman, Ga., 42 8. E. Rep. 98. 

134. MASTER AND SERVANT—Fellow-Servants.—A driver 
of a hose cart and afireman are not fellow-servants. — 
Brabon v. City of Seattle, Wash ,69 Pac. Rep. 365. 

135. MASTER AND SERVANT — Injury to Employee. — 
Though defendant was not guilty of negligence by a 
mere failure to guard the knives in a molding ma- 
chine, it was a question forthe jury whether he was 
guilty of negligence in failing to warn plaintiff of the 
danger in working around the machine. — Torske v. 
Commonwealth Lumber Co., Minn., 90 N. W. Rep. 532. 

136 MECHANICS’ LIENS—Liability on Contractor’s Bond. 
—The liability on a building contractor’s bond became 
tixed on the failure of the principal to pay the material 
men,and no demand before suit brought was necessary. 








— Green Bay Lumber Co. vy. Independent School Dist., 
Iowa, 90 N. W. Rep. 504. 

137 MERCANTILE AGENCIES — When Privileged as a 
Matter of Law.— Communication of mercantile agency 
held not privileged as matter of law because of vari- 
ance from information reccived.— Douglass v. Daisley, 
U.S. C. C. of App., First Circuit, 114 Fed, Rep. 628. 


128. MINES AND MINERALS— Authority’ of Partners. — 
In an action against mining partners for supplies fur- 
nished one of their number by plaintiff, where the 
partnership contract did not make defendants liable 
therefor, it was not error to permit defendants to state 
thatthey had not specially authorized the partner to 
bind them for the supplies.— Hartney v. Gosling, Wyo. 
68 Pac. Rep. 111S. 

139. MINES AND MINERALS—Purchase of Mining Claim. 
—A vendee of a mining claim held not entitled to 
rescind the contract of sale because the vendor had not 
obtained a patent to the claim —Bash vy. Cascade Min. 
Co. Wash., 69 Pac. Rep. 402, 

140. MONEY RECEIVED — Invalidity of Tax. — Town, 
having paid money to a county for the ‘deb: of an 
illegally inco: porate 1 village located therein which had 
already paid the amount to the county, held entitled to 
recover such sum in an action for money received.— 
Town of Milwaukee v. Milwaukee ‘County, Wis., 90 V. 
W. Rep. 447. 

141. MORTGAGES—Appraisal.—A difference of opinion 
between appraisers and witnesses as to the value of 
real estate sold under foreclosure affords no ground for 
setting the sale aside.—Gibson v. Sweet, Neb., 90 N. W. 
Rep. 548. 

142. MORTGAGES — Right of Foreclosure Purchaser.— 
The pleading in a first mortgage foreclosure suit held to 
authorize findings whether a purchaser uvder a second 
mortgage to the same mortgagee knew that the first 
mortgage was prior to the second, and whether he 
knew that the first mortgage had been sold.—Shattuck 
v. Ellas, Kan., 68 Pac. Rep. 1092. 

143. MORTGAGES—Sale by Receiver. — The lien of a 
mortgage held by a stranger of asuitin whicha re- 
ceiver is appointed held to remain on the property, 
though it has been sold by the receiver.—McLaughlin v. 
Taylor, Ga., 42S. E. Rep. 30. 

144. MUNICIPAL CORPORATIONS — Assessment for Im- 
provements.— The report of the assessment for benefits 
conferred by a street improvement must show affirma- 
tively that the assessment does not exceed the bene- 
fits.—Allison Land Co. v. Borough of Tenafly, N. J., 52 
Atl. Rep. 231. 

145. MUNICIPAL CORPORATIONS — Change of Grade.— 
Where plaintiff was injured by stepping through an 
opening in railing guarding an elevated sidewalk, a 
contention that the abutting owner was liable, on the 
principle that one is liable for injuries from pitfalls, 
ete., existing so near a sidewalk that persons are liable 
to fall therein, held of no merit.—Watson v. Webb, 
Wash., 63 Pac. Rep. 1044. 

146. MUNICIPAL CORPORATIONS—Defective Sidewalks.— 
A city charter, providing that it shall be liable for any 
injury growing out of defective streets or public ground 
therein, includes sidewalks.—McLean Vv. City of Lewis- 
ton, Idaho,69 Pac. Rep. 478. 

147. MUNICIPAL CORPORATIONS—Exemption from Tax- 
ation.—Under a charter of a hospital, declaring that its 
property shall not be subject to any tax or assessment, 
the property used exclusively for the purpose of its in- 
corporation is exempt from special assessment.— 
Cooper Hospital v. City of Camden, N. J.,52 Atl. Rep. 
210. 

148. MUNICIPAL CORPORATIONS — Grant of Railway 
Franchise. — A city could not authorize a private cor- 
poration to construct a railway track for its useona 
public street.—Schwede v. Hemrick Bros. Brewing Co., 
Wash., 69 Pac. Rep. 362. 

149. MUNICIPAL CORPORATIONS—Open Gutters.—A city 
is not negligent in maintaining an open gutter, eight 
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inches wide and six inches deep, between the sidewalk 
and street crossing.—Wright v. City of Lancaster, Pa., 
52 Atl. Rep. 245. 

150. MUNICIPAL CORPORATIONS — Railroad’s Improper 
Use of Street.—An improper use, damaging to the pub- 
lic, by a railroad company of a grant of right of way 
over the streets of a town, constitutes a public nuisance 
and is subject to indictment —Town of Mason y. Ohio 
River R. Co., W. Va., 41S. E. Rep. 418. 


151, MUNICIPAL CORPORATIONS — Ungraded Street.—A 
city which has recognized a thoroughfare as a public 
street held liable for injuries caused by defects therein, 
though the street has never been graded.—Brabon v. 
City of Seattle, Wash., 69 Pac. Rep 365. 


152. NAVIGABLE WATERS — Injury to Mill Owner.—A 
person or corporation lawfully using a floatable or 
navigable stream in a proper manner is not liable to a 
mill or other riparian owner for unavoidable injury 
caused thereby.—Pickens v. Coal River Boom & Timber 
Co , W. Va., 41 8. E. Rep. 400. 


153, NEGLIGENCE — Concurrence of Third Party.—One 
is liable for an injury caused by the concurrent negli- 
gence of himself and a third party to the same extent 
as if it was caused by his own negligence.—Choctaw, 
oO. & G. R. Co. vy. Holloway, U.S. C. C. of App., Eighth 
Circuit, 114 Fed. Rep. 458. 

134. NEGLIGENCE — Dangerous Premises. — Where an 
owner invites another to come upon his premises, he is 
required to use reasonable care to have them in a safe 
condition.—Land y. Fitzgerald, N. J.,52 Atl. Rep. 229. 


155. NEGLIGENCE — Fires. — A person is not liable for 
the destruction of the property of another by fire 
alleged to have been negligently started by him, unless 
his responsibility is shown by clear evidence. —Swen- 
son Vv. Erlandson, Minn., 90 N. W. Rep. 534. 

156. NEGLIGENCE — Implied Invitation to Visit.—Min- 
ing company, which erects dwelling houses on tract of 
land owned by it, extends implied invitation to the 
public to visit the tract, and must use ordinary care to 
keep the premises in safe condition.—Foster v. Port- 
land Gold Min, Co.,U.8.C.C of App., Eighth Circuit, 
114 Fed. Rep. 613. 

157. NEW TRIAL — Incapacity of Juror. — That a juror 
does not understand the English language is no ground 
for setting aside the verdict. — Dickerson v. North 
Jersey St. Ky. Co., N. J., 52 Atl. Rep. 214. 

158. NEW TRIAL—Insufticient Verdict. — Where the 
amount of a verdict is too small, and the deficiency can 
be mathematically ascertained, it is not error, as 
against the plaintiff, to refuse a new trial and to correct 
the mistake.—Marsh v. Kendall, Kan., 68 Pac. Rep. 1070. 

159, PARTITION — Judgment. — A court, in rendering 
judgment in partition of property incumbered by liens, 
may make any order as to the sale which the necessities 
of the case demand for the protection of all parties.— 
Hazen v. Webb, Kan., 68 Pac. Rep. 1096. 

160. PARTITION—Rights of Devisees. — Where a devise 
of lands to the daughter of the testator and her children 
declares that the property is to be kept for the sole use 
of herself and children, it is the right of any one of the 
devisees to have the realty partitioned. — Gordon vy. 
McElroy, Ga., 42 8. E. Rep. 68. 

161, PATENTS — Infringement. — The test of infringe- 
ment of a design patent is the similarity apparent to an 
ordinary observer of intelligence, and infringement is 
not avoided by minute differences, which may be dis- 
covered by expert examiners, but which do not affect 
the general contour of the article.—Hutter v. Broome, 
U.S.C. C.D.,N.J., 114 Fed. Rep. 655. 

162, PATENTS — Infringement.—Where it appears that, 
in infringing complainant’s patent, defendant acted 
with full knowledge, and in wanton and willful disre- 
gard of complamant’s rights, every question of doubt 
on an accounting for damages should be resolved 
ugainst the infringer.— Regina Music Box Co fv. F. G. 
Otto & Sons, U. S.C. C. D., N. J., 14 Fed. Rep. 505, 





163, PAUPERS—Liability for Support. — Where defend- 
ants promised to pay a town for support of their pauper 
father, they were liable for expenses thereafter in- 
curred, whether they were liable under the statute or 
not.—Town of Brandon y. Jackson, Vt., 52 Atl. Rep. 114. 


164. PLEADING—Defective Sewers.—In an action against 
a city for injuries caused by a defective sewer, an 
amendment showing that one of the plaintiffs, orig- 
inally alleged to be an owner, had no interest in the 
property, held material, and not to change the cause of 
action.—Kansas City v. King, Kan., 68 Pac. Rep. 1093. 

165. PLEADING—Laying Time of Injury. — A count ina 
declaration for personal injuries must name some 
specific day when the wrongful act complained of was 
done.—Opdycke vy. Easton & A. R. Co., N. J., 52 Atl. 
Rep. 243. 

166. PLEADING — Reference to Preceding Counts.— 
Where a count refers to two prior counts, without 
specifying which, and one of those referred to is de- 
murrable, no legal cause of action is shown.—Gilmore 
vy. Christ Hospital, N. J., 52 Atl. Rep. 241. 


167. PLEADING — Waiver of Right to Appeal. — A de- 
fendant, who pleads over after a demurrer is sustained 
to his answer, waives the right to have such ruling con- 
sidered on appeal.—Frick v. Kabaker, Iowa, 90 N. W. 
Rep. 498. 

168. PRINCIPAL AND AGENT—Deceit of Agent. — Where 
the principal has accepted the fruits of an agent’s 
deceit, the injured party, after rescinding the contract 
and demanding a return of the money paid, may main- 
tain an action on the contract against such principal.— 
White v. New York, 8S. & W. R.Co., N. J., 52 Atl. Rep. 
216. 

169. PRINCIPAL AND AGENT — Liability of Principal to 
Subagent.—A subagency created by a general agent of 
an insurance company held to create no contract of 
agency between the subagent and the company which 
could be enforced against the latter after the removal 
of the general agent. — Union Casualty & Surety Ce. v. 
Gray, U. 8S. C. C. of App., Third Circuit, 114 Fed. Rep. 
422. 

170. PRINCIPAL AND AGENT—Limitation of Authority.— 
Where plaintiff sues on a contract by an agent appa- 
rently with general authority, he cannot show a limita- 
tion of that authority not known to the defendant. 
—Hall v. Hopper, Neb., 90 N. W. Rep. 549. 

171. PRINCIPAL AND SURETY — Contractor’s Bond. — A 
surety’s liability does not ordinarily extend beyond the 
penal sum of the bond, unless he has in some way re- 
sisted or obstructed the recovery of the claim against 
him.—Thomas Laughlin Co. v. American Surety Co., C. 
Cc. A., U.S. C. C. of App., First Circuit, 114 Fed. Rep. 627. 

172. RAILROADS — Accident at Crossing. — Whether a 
railroad fireman was at the time of an accident ata 
public crossing in the active employ of the company or 
a member of the public is a question for the jury.— 
Davis v. Atlanta & C. A. L. Ry. Co., S. Car., 418. E. 
Rep. 468. 

173. RAILROADS—Contracts or Torts of Predecessor.— 
In order to render a railroad company liable on the 
contracts, or for torts committed by its predecessor in 
title, it must appear that it had assumed such liabilities, 
or that the law charged it with such liability.—Seaboard 
Air Line Ry. v. Leader, Ga , 428. E. Rep. 38. 

174. RAILROADS — Injury to Employee. — Where the 
property of a railroad company is in the exclusive pos- 
session of receivers, it is not liable for personal injuries 
sustained by an employee of such receivers. — St. Louis 
& 8. F. Ry. Co. v. Bricker, Kan., 69 Pac. Rep. 328. 

175. RAILROADS — Lessee’s Negligence. — A railroad 
leasing its road to another company is liable to a ser- 
vant ofthe lessee for injuries caused by the lessee’s 
negligence in the operation of the road. — Smith vy. At- 
lanta & C. R. Co., N. Car , 425. E Rep. 139. 

176. RAILROADS—Proximate Cause.—Where a licensee 
on a track stepped aside to avoid a train, but was 
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pushed on the rails by a straying cow, failure to build 
the statutory fences was not the proximate cause of the 
accident. — Schreiner v. Great Northern Ry. Co., Minn., 
90 N. W. Rep. 400. 


177. REAL PROPERTY—Conditions Subsequent.—Where 
to a devise of real property are attached certain condi- 
tions, the performance of which may accompany or 
follow the vesting of title, such conditions are condi- 
tions subsequent. — Smith v. Smith, Neb., 90 N. W. Rep. 
560. 

178. RECEIVERS — Compensation.—It is competent for 
a receiver to agree to look tothe income of the prop- 
erty for compensation. — Ephraim v. Pacific Bank, Cal., 
69 Pac. Rep. 436, 

179. RECEIVERS — Costs and Attorney’s Fees. — Where 
receiver, under order of court, runs an insolvent cotton 
mill expenses held properly paid from the proceeds of 
sale of goods manufactured. — Friedheim vy. Crescent 
Cotton Mills, 8. Car., 42 8. E. Rep. 119. 


180, REFORMATION OF INSTRUMENTS — Mutual Mistake. 
—A court of equity has jurisdiction to reform a release 
in which through a mutual mistake the name of the 
party paying the consideration was erroneously stated, 
and by inserting therein a part of the consideration 
which in fact entered into the settlement, whether the 
same was omitted through mistake of fact or of law.— 
Chicago & A. Ry. Co. v. Green, U.8.C.C. (C. D. Mo.), 
114 Fed. Rep. 676. 


181. RELIGIOUS SOCIETIES—Contract.—W here a church 
claimed want of authority of its trustees to modify a 
contract for the erection of an edifice, the burden was 
on it to prove such fact. — Moore v. First Ruthven Cir- 
cuit M. E. Church, Iowa, 90 N. W. Rep. 492. 

182. REPLEVIN — Accrual of Action. — In replevin, the 
question for determination is, who was entitled to pos- 
session when the action was commenced? — Hilman vy. 
Brigham, lowa, 90 N. W. Rep. 491. 


183. REPLEVIN — Damages. — Where, in an action of 
replevin of 40 cows, 30 yearlings and calves, and 4 
horses, of the aggregate value of $2,000, the property 
was delivered to plaintiff, and defendant alleged no 
special damages, an award of $800 damages for the de- 
tention for six months was excessive.—Legere v. Stew- 
art, Colo., 68 Pac. Rep. 105%. 

184. SALES — Recission. — Where asale is rescinded, 
notes given for the purchase price are without consid- 
eration, and one who, with knowledge, negotiates such 
notes to an innocent purchaser, to whom the maker is 
required to pay, is responsible to the maker for the 
amount so paid. — Falke v. Brule, Colo., 68 Pac. Rep. 
1054. 

185. SALES — Transfer of Title. — Where the property 
purchased is transfered to the premises of the pur- 
chaser with intent that he should acquire possession, 
he may defend his possession, though there be no writ- 
ing or part payment of the purchase price. — Gray v. 
Peterson, Neb., 90 N. W. Rep. 559. 

186. SCHOOLS AND SCHOOL DISTRICTS — Expelling Stu- 
dent.—Under Pol. Code, §§ 1492, 1459, held, that teachers 
of normal school had exceeded their authority in ex- 
pelling student, as mentally unfit to become teacher, 
without allowing him to take examination. — Miller v. 
Dailey, Cal.,68 Pac. Rep. 1029. 

187. SEARCHES AND SEIZURES — Larceny. — Searching 
the person of one charged with a crime for instruments 
used in the commission thereof is not an unreasonable 
search within the meaning of the constitution. — State 
v. Edwards, W. Va., 41 8. E. Rep. 429. 

188. SPECIFIC PERFORMANCE — Option Contracts. — 
Where, between the offer and acceptance under an op- 
tion contract, the improvements are destroyed, equity 
will not decree specific performance with the improve- 
ments restored or an abatement in price equal to their 
value.—Caldwell v. Frazier, Kan., 68 Pac. Rep. 1076. 

189. SPECIFIC PERFORMANCE—Parol Contract for Pur- 
chase of Land. — Specific performance of a parol con- 





tract for the purchase of land will not be decreed, 
where the evidence fails to identify the land. — Dwight 
v. Jones, Ga., 42 8. E. Rep. 48. 

190. SPECIFIC PERFORMANCE — Release of Dower.—A 
contract by a married woman and her husband fora 
sale of lands in which she has dower, acknowledged by 
her as pointed out in the statute, may be enforced 
against her in equity.—Goldstein v. Curtis, N. J., 52 Atl. 
Rep. 218. 

191, SPECIFIC PERFORMANCE — Tenants in Common.— 
Where two tenants in common make a contract for sale 
of land, which is void as to one, tender as to her alone 
will not authorize specific performance against the 
other, to whom no tender is made and of whom no de- 
mand is made for conveyance of her interest.—Ledwith 
v. Reichard, Pa., 52 Atl. Rep. 251. 

192. STATUTES — Legalizing Acts. — An objection that 
the legislature could not legalize irregular proceedings 
of a board of supervisors establishing a highway, be- 
cause such action on its part would be local legislation, 
was bad.— Fair v. Buss, Lowa, 90 N. W. Rep. 527. 


193, STREET RAILROADS — Contributory Negligence.— 
A person approaching a street car crossing with which 
he is familiar is bound to avail himself of his know1- 
edge of the locality, and if he crosses without looking 
for a car he is negligent .— Adams v. Wilmington & N. 
Electric Ry. Co., Dela., 52 Atl Rep. 264. 


194. STREET RAILROADS — Duty to Pave Right of Way. 
—Where acity has done paving ona street railway’s 
right of way, which the company was bound, but neg- 
lected, to do, the sum expended thereon is prima facie 
the amount the city is entitled to recover of the com- 
pany. — City of Reading v. Union Traction Co., Pa., 52 
Atl. Rep. 106. 

19%, STREET RAILROADS — Injury to Pedestrian. — A 
motorman held not chargeable with negligence because 
he failed to apprehend that a boy, who is riding on the 
back of a wagon, will jump fromthe wagon and run 
under his car.—Baier v. Camden & 8. Ry. Co., N. J , 52 
Atl. Rep. 215. , 

1%. STREET RAILROADS—Proximate Cause.—Act of 
driver in going on the track in view of a rapidly ap- 
proaching electric car held the proximate cause of his 
injury.—Rider v. Syracuse Rapid Transit Ry. Co., N. Y., 
63 N. E. Rep. 836. 

197. STREET RAILROADS—Violation of Speed Ordi- 
nance.—Violation by street railway of statutes and 
ordinance regulating speed held evidence of negligence 
in an action by a traveler for injuries on a highway.— 
Norfolk Ry. & Light Co. v. Corletto, Va., 41 8S. E. Rep. 
740. 

198. SUNDAY—Police Power.—In the exercise of its 
police power, a state has the right to prohibit the con- 
duct of business on Sunday.—State v. Nichols, Wash., 
69 Pac Rep. 372. 

199. TAXATION—Action to Set Aside Tax Deed.—When 
the validity of a tax title is challenged, the burden is on 
the purchaser to show that every statutory require- 
ment has been complied with.—Brooks yv. Inhabitants 
of Union Tp., N. J.,52 Atl. Rep. 248. 


200. TAXATION—Exemptions.—Under 3 Gen, St., p. 
5820, the property of a hospital, used exclusively for the 
purpose of its incorporation, is exempt from general 
taxes.—Cooper Hospital v. City of Camden, N. J., 22 Atl. 
Rep. 210. 

201. TAXATION—Publication of List.—Failure to pub- 
lish a list of lands sold for taxes and unredeemed, 
under Gen. St. 1894, § 1655, did not invalidate proceed- 
ings to enforce delinquent taxes, where the notice of 
the expiration of the period of redemption prescribed 
by section 1654 had been made.—Beumer vy. Woll, Minn., 
90 N. W. Rep. 530. 

202. TAXATION— Railroad Franchises.—The assess- 
ments made by the corporation commission of the 
realty of railroad companies in 1900 cannot be taken 4s 
a valuation of the tangible property in determining the 
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value of the franchises under Acts 1901, ¢. 7, § 50.—Jack 
son v. North Carolina Corp. Commission, N. Car., 42 8, 
E. Rep. 123. 

208. TAXATION—Tax Deed.—Execution of tax deed 
cannot operate to cut off the right of redemption, where 
proper notice of the expiration of the period of redemp- 
tion is not served.—Swan v. Harvey, Iowa, 90 N. W. 
Rep. 489, 

204. TELEGRAPHS AND TELEPHONES—Reasonableness 
of License.—An annual license fee imposed by a 
borough on a telegraph company of $1 for each pole 
and $2.50 for each mile of wire maintained within the 
borough is not so obviously unreasonable as to render 
the ordinance void.—Borough of New Hope vy. Postal 
Tel. Cable Co., Pa., 52 Atl. Rep. 127. 

205. TENDER—Failure to Plead and Keep Good.—Proof 
of a tender of payment of the whole amount due on the 
contract sued on, which tender is not pleaded or kept 
good, will not prevent the recovery of interest and 
costs, under Pub. St. c¢. 168, § 23.—National Machine & 
Tool Co. v. Standard Shoe Mach. Co.,Mass.,63 N. E. Rep. 
900. 

206. TENDER—Sufliciency.—A tender by the holder of 
a bond for title of the amount due, with a condition 
that the holder of the note shall execute a conveyance 
held not a valid tender, under Civ. Code, 3728, in that it 
was not certain and unconditional.—Elder v. Johnson, 
Ga., 428. E. Rep. 51. 

207. TENDER—Sufticiency. — A tender in an action in 
form one at law, but tried by agreement in equity, 
should be accompanied by a deposit in court.— West v. 
Farmers’ Mut. Ins. Co., lowa, 90 N. W. Rep. 523. 

203. TRIAL—Evidence.—The refusal to allow the intro- 
duction of a postal card written ina foreign language, 
because the court cannot determine the meaning 
thereof, is not erroneous, where no attempt isfmade to 
inform the court as to its meaning. — Frick v. Kabaker, 
lowa, 90 N. W. Rep. 48. 

209. TRIAL — Evidence Allowed After Motion for Non- 
Suit.—The trial court had discretion to permit plaintiff 
to introduce further evidence, notwithstanding he had 
rested and defendant’s motion for a nonsuit bad been 
argued, — Stone v. Boscawen Mills, N. H.,52 Atl. Rep. 
119, 

210. TrRIAL—General Verdict. — Where a general ver- 
dict is returned, every reasonable presumption will be 
indulged in its favor, but nothing will be inferred in 
aid of special findings of fact.— Morford vy. Chicago I. & 
L. Ry. Co., Ind., 63 N. E. Rep. 857. 

211. TRIAL—Right to Open and Close.—Defendant held 
not entitled to open and close, unless he admits plaint- 
iff's cause of action and sets up aflirmative defense, — 
Thompson v. Security Trust & Life Ins. Co., 8. Car., 41 
S. E. Rep. 464. 

212. TROVER AND CONVERSION—Chattel Mortgage.—The 
fact that a bill of sale was intended as security, 
or was involuntarily executed, held, in an = action 
against the mortgagee for a conversion of the property, 
not to impose on him the burden of proving an indebt- 
edness to him which was acknowledged in the bill. — 
Frick v. Kabaker, lowa, 90 N. W. Rep. 498. 

213. TROVER AND CONVERSION—Innocent Purchaser. — 
Where the lessee of a piano sells it, that the lessor 
knew the lessee kept a store where musical instruments 
were sold did not estop him from suing the purchaser 
for conversion.—Oliver Ditson Co. v. Bates, Mass., 63 N. 
E. Rep. 908. 

214. TROVER AND CONVERSION—Tender by Defendant. 
—Where, in trover, the property sued is cumbrous, and 
plaintiff is a non-resident of the county in which it is 
situated, a bona fide offer to deliver it at any railroad 
station in the county is sufficient to, constitute a 
proper tender.— Trammell v. Mallory, Ga., 42 8. E. Rep. 
62. 

215. Trusts—Absolute Conveyance.—An absolute con- 
veyance does not create a constructive trust, where 
there was no fraud, misrepresentation, imposition, 





circumvention, artifice, or concealment, or abuse of 
confidential relations. — Verzier v. Convard, Conn., 52 
Atl. Rep. 255. 

216. Trusts — Acceptance. — Where one appointed 
trustee with notice of the trust voluntarily undertakes 
to discharge duties devolving on the trustee, and inter- 
feres with atrust fund in such fashion that his inter- 
ference cannot be referred to any other ground of ac- 
tion, he will be conclusively presumed to have ac- 
cepted in trust. — Freeman v. Brown, Ga., 418. E. Rep. 
385. 

217. TRusts— Equitable Trust. — Where an agent has 
converted to his own use property conveyed in trust, 
held, that relief could be had in equity, though there 
had been no fraud in the“*procurement of the conyey- 
ance.—Kimball v. Tripp, Cal., 69 Pac. Rep. 428. 

218. TRUSTS— Intermingling of Funds. — That public 
moneys deposited with a bank by a tax collector are 
intermingled with its funds and incapable of identifica- 
tion does not prevent its collection as atrust fund on 
insolvency of the bank. — Fogg v. Hebdon, Miss., 32 
South. Rep. 285. 

219. Usury—Intervention of Mortgagor.—A mortgagor 
who had conveyed land by general warranty can inter- 
vene to plead usury on foreclosure.—Pitman Vv. Ireland, 
Neb., 90 N. W. Rep. 540. 

220. WATERS AND WATER COURSES — Appropriation.— 
Where one constructs a ditch and conducts water upon 
his land year after year, he secures the right to the use 
of sufficient water to irrigate such land, if the amount 
so used is sufficient for that purpose. — Pyke v. Burn- 
side, Idaho, 69 Pac. Rep. 477. 

221. WATERS AND WATER CoUuRSES — Conflicting 
Rights. — Where a license to construct a ditch is given 
on consideration that the ditch shal] be for the joint use 
of the licensor and licensee, the right of the licensee to 
use the ditch can only be lost by abandonment, — Pat- 
terson v. Mills, Cal., 68 Pac. Rep. 1034, 

222. WATERS AND WATER COURSES — Drawing Water 
from Another State.—Drawing water from a canal from 
one state into another to irrigate lands in the latter 
state is not necessarily a violation of the constitution 
or laws of the former state, though it reserved all its 
waters for itself and its citizens, so far as necessary.— 
Perkins County v. Graff, U. S.C. C. of App., Eighth Cir- 
cuit, 114 Fed. Rep, 441. . 

223. WATERS AND WATER COURSES — Water Used by 
City.—A water company having exercised its reserved 
right to revoke its offer of free water, the city is bound 
to pay for water used by it after notice thereof.—Spring 
Brook Water Co. v. City of Pittston, Pa., 52 Atl. Rep. 249. 

224. WILLS—Compctency of Attesting Witness. — Un- 
der Gen. St. 1901, § 7947, a witness who is a devisee must 
either relinquish the devise and become a competent 
witness, or the will must be proven by two other com- 
petent attesting witnesses. —Clark v. Miller, Kan., 68 
Pac. Rep. 1071. 

225. WILLS — Construction. — Where a will set apart 
certain realty in trust, its profits to be applied to the 
use of the testatrix’s husband, free from his debts, dur- 
ing life, with remainder over, held, the devise is valid. 
Guernsey v. Lazear, W. Va , 41 8. E. Rep. 405. 

226. WILLS — Devise by Implication — Where testator 
devised one-half of his estate to one of three children, 
with no disposition of the balance or mention of the 
other children, the devisee was entitled to share in the 
balance.—O’Hearn v. O’Hearn, Wis., 90 N. W. Rep. 450. 

227. WILLS — Witnesses Signing in Each Other’s Pres 
ence. — It is not requisite to the valid execution of will 
that the witnesses should sign inthe presence of each 
other.—ZJn re Clark’s Will, N. J., 52 Atl. Rep. 222. 

228. WITNESSES — Confidential Communications. — 
Where an attorney’s services are rendered to several 
persons, confidential communication to him in regard 
thereto, in which all such persons are interested, can- 
not be disclosed, unless all join in consenting thereto.— 
Herman Vv. Schlesinger, Wis., 90 N. W. Rep. 460. 








